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Presidential Documents

Title 3—

The President

[FR Doc. 2011-2063
Filed 1-27-11; 8:45 am]
Billing code 3195-W1-P

Notice of January 26, 2011

Continuation of the National Emergency With Respect to the
Situation in or in Relation to Cote d’Ivoire

On February 7, 2006, by Executive Order 13396, the President declared
a national emergency, pursuant to the International Emergency Economic
Powers Act (50 U.S.C. 1701-1706), to deal with the unusual and extraordinary
threat to the national security and foreign policy of the United States con-
stituted by the situation in or in relation to Co6te d’Ivoire and ordered
related measures blocking the property of certain persons contributing to
the conflict in Cote d’Ivoire. The situation in or in relation to Cote d’Ivoire,
which has been addressed by the United Nations Security Council in Resolu-
tion 1572 of November 15, 2004, and subsequent resolutions, has resulted
in the massacre of large numbers of civilians, widespread human rights
abuses, significant political violence and unrest, and fatal attacks against
international peacekeeping forces. Because the situation in or in relation
to Cote d’Ivoire continues to pose an unusual and extraordinary threat
to the national security and foreign policy of the United States, the national
emergency declared on February 7, 2006, and the measures adopted on
that date to deal with that emergency, must continue in effect beyond
February 7, 2011. Therefore, in accordance with section 202(d) of the National
Emergencies Act (50 U.S.C. 1622(d)), I am continuing for 1 year the national
emergency declared in Executive Order 13396.

This notice shall be published in the Federal Register and transmitted to
the Congress.

THE WHITE HOUSE,
January 26, 2011.
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applicability and legal effect, most of which
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50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Farm Service Agency

7 CFR Parts 761 and 766

RIN 0560—-Al05

Loan Servicing; Farm Loan Programs

AGENCY: Farm Service Agency, USDA.
ACTION: Final rule.

SUMMARY: The Farm Service Agency
(FSA) is amending the Farm Loan
Programs (FLP) direct loan servicing
regulations to implement provisions of
the Food, Conservation, and Energy Act
of 2008 (the 2008 Farm Bill). This rule
implements four amendments to the
direct loan servicing regulations. The
first amendment further emphasizes
transitioning borrowers to private
sources of credit in the shortest time
practicable. The second amendment
amends the Homestead Protection lease
regulations by extending the right to
purchase the leased property to the
lessee’s immediate family when the
lessee is a member of a socially
disadvantaged group. The third
amendment amends the account
liquidation regulations to suspend
certain loan acceleration and foreclosure
actions, including suspending interest
accrual and offsets, if a borrower has
filed a claim of program discrimination
that has been accepted as valid by
USDA and the borrower’s account is at
the point of acceleration or foreclosure.
The fourth amendment amends the
supervised bank account regulations to
make the FSA regulations on insurable
account limits consistent with the
regulations of the Federal Deposit
Insurance Corporation.

DATES: This rule is effective on February
28, 2011.

FOR FURTHER INFORMATION CONTACT:
Michael C. Cumpton, Assistant to the
Director, Loan Servicing and Property
Management Division, FSA, USDA;

telephone: (202) 690—4014. Persons with
disabilities who require alternative
means for communications (Braille,
large print, audio tape, etc.) should
contact the USDA Target Center at (202)
720-2600 (voice and TDD).

SUPPLEMENTARY INFORMATION:
Background

This final rule implements multiple
provisions of the 2008 Farm Bill (Pub.
L. 110-246) concerning loan servicing
for FSA’s direct loan program. In
general, FSA direct loans provide credit
to farmers who are unable to get credit
elsewhere.

On August 7, 2009, FSA published
the loan servicing proposed rule (74 FR
39565—39569). As discussed below, FSA
proposed three substantive amendments
and one conforming technical
amendment in the proposed rule. This
final rule addresses the comments
received on the proposed rule and
makes some minor revisions to the
proposed language to address the
comments received. FSA received
comments on the proposed rule from
two commenters; the comments
addressed multiple provisions of the
rule. The commenters were a nonprofit
organization and an FSA employee.

Summary of Amendments to the Loan
Servicing Regulations

The amendments in this rule are
made to 7 CFR part 761, “General
Program Administration,” which
specifies provisions that apply to
multiple Farm Loan Programs, and to
7 CFR part 766, “Direct Loan
Servicing—Special,” which specifies the
requirements and procedures for direct
loan servicing in special circumstances,
primarily those involving financially
distressed borrowers.

One amendment promotes the goal of
transitioning borrowers to private credit.
This rule clarifies and expands the
requirements that borrowers must meet,
including training and planning
activities, to demonstrate that they are
gaining the skills to transition to private
credit. These amendments are made to
7 CFR 761.1, “Introduction,” a general
introductory section to the farm loan
regulations, and to 7 CFR 761.103,
“Farm Assessment,” which describes
how FSA assesses a borrower’s farming
operation to determine credit
counseling needs and training needs. As
discussed below, in response to a

comment on the proposed rule, FSA
added additional clarity and detail to
the requirements.

A second amendment allows family
members of lessees who are members of
a socially disadvantaged group to
purchase properties under Homestead
Protection. This amendment, which is
made to 7 CFR 766.154, “Homestead
Protection Leases,” is specifically
required by the 2008 Farm Bill. The
purpose of the Homestead Protection
program is to allow borrowers who
secured their loan with their principal
residence to continue to occupy that
property through a lease or lease-
purchase, after it has come into the
inventory of the Government after
foreclosure or voluntary conveyance.
Before this amendment was made, only
the original lessee on a Homestead
Protection lease-purchase agreement
had the option to purchase the property;
this amendment allows the lessee to
designate a family member the right to
exercise that option.

The third amendment sets a
moratorium on foreclosure and loan
acceleration actions for borrowers with
an accepted program discrimination
claim with the USDA Office of the
Assistant Secretary for Civil Rights,
Office of Adjudication. This amendment
will stop foreclosure and loan
acceleration actions for borrowers with
an accepted discrimination claim,
including interest accruals and offsets,
while the discrimination claim is being
resolved. This amendment adds a new
section, 7 CFR 766.358, “Acceleration
and Foreclosure Moratorium” to 7 CFR
part 766 subpart H, “Loan Liquidation.”

In addition to the amendments
required by the 2008 Farm Bill, this rule
implements a conforming amendment to
comply with section 335(a) of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (Pub. L. 111-203, July 21,
2010), which increased the maximum
deposit insurance amount for accounts
insured by the Federal Deposit
Insurance Corporation (FDIC). This rule
changes a reference to the limit on
insured accounts from $100,000 to “the
maximum amount insurable by the
Federal government,” which means that
the FLP regulations will remain
consistent with federal deposit
insurance regulations, even if the FDIC
limit is revised again or authority for
deposit insurance is transferred to
another Federal government entity. The
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current FDIC limit is $250,000. This
amendment is made to 7 CFR 761.51,
“Establishing a Supervised Bank
Account.”

Discussion of Comments

The following provides a summary of
the comments related to each
amendment, and FSA’s response,
including changes we are making to the
regulations in response to the
comments.

Transitioning Borrowers to Private
Credit

Comment: “Borrower graduation
requirements” should be added to the
tools noted in 7 CFR 761.1 to assist
borrowers in the transition to private
credit. Also, the new sentence clarifying
the purpose of FSA farm loan programs
should be moved up a sentence.

Response: FSA agrees and has made
the suggested changes.

Comment: “Graduation plan” should
be added to the list of items required as
part of the farm assessment in 7 CFR
761.103(b).

Response: FSA agrees with the
comment and has made the suggested
change. This change supports the
concept of transitioning borrowers to
private commercial credit in the shortest
period possible and reinforces the
importance of the graduation plan. We
also added a reference to Conservation
Loans (CL), to clarify which
requirements do not apply to those
loans. Conservation Loans are a new
type of farm loan, authorized by the
2008 Farm Bill, which may be used to
implement certain conservation
practices. An inability to obtain
commercial credit is not a requirement
for CL eligibility, so some of the
requirements that are intended to help
borrowers transition to commercial
credit do not apply to CL.

Comment: “Sufficient experience and
training for a successful transition to
private commercial credit” should be
made part of the training waiver
requirements in 7 CFR 764.453.

Response: The proposed rule did not
propose changes to 7 CFR 764.453. The
suggested change is not consistent with
the overall objectives of the direct loan
program, which include assisting
borrowers in obtaining training and
experience needed to qualify for
commercial credit. The direct loan
program requires that borrowers who
need additional training must complete
that training during the term of their
direct loan, not as a condition to
initially qualify for a loan. A loan
applicant who already had the
experience and training sufficient to
make a successful transition to private

credit would likely not need and would
therefore not be eligible for a direct
loan. Therefore, FSA is not amending
the regulations in response to this
comment.

Comment: FSA should reference the
statutory requirement for performance
criteria and publish those criteria.

Response: The existing statutory
requirements for performance criteria
are referenced in the preamble to the
proposed rule. Specifically, Section
5304 of the 2008 Farm Bill amends the
Consolidated Farm and Rural
Development Act (7 U.S.C. 1981-2008r,
the Con Act) to add a section that
requires the Secretary to establish a plan
and performance criteria that promote
the goal of transitioning borrowers to
private commercial credit and other
sources of credit in the shortest time
possible. As discussed in the preamble
to the proposed rule, FSA does not
intend to publish additional detail about
the performance criteria in the
regulations. Regulations set
requirements and benefits for the
public; these performance criteria are
the internal procedures that FSA will
use to evaluate its own performance in
transitioning borrowers to private credit.

Extension of Right To Reacquire
Homestead Property to Family
Members

Comment: Why is this opportunity
only provided for lessees who are a
member of a socially disadvantaged
group, rather than all lessees? If it’s a
good idea for one, it’s a good idea for all.

Response: FSA cannot extend this
opportunity to all lessees because
Section 5305 of the 2008 Farm Bill does
not provide authority for us to do so.
FSA is merely implementing the
statutory language approved by
Congress.

Out of Scope Comment

«.

Comment: Oppose FSA’s “term limits”
on loans and the applicable provisions
should have been removed in the 2008
Farm Bill. Term limits are arbitrary.

Response: This comment is outside
the scope of this rule. FSA did not
propose changing the term limits in the
proposed rule.

Miscellaneous Changes

This rule makes minor clarifying
changes, which are not in response to a
comment on the provisions in the
proposed rule, to make terms consistent
throughout the rule. For example, this
rule consistently uses the term “lessee or
designee” to refer to a lessee utilizing a
lease-purchase option, rather than
sometimes using that term and
sometimes using the term “purchaser.”

This rule also adds references to
Conservation Loans where appropriate,
to clarify which provisions do not apply
to those loans.

Executive Order 12866

The Office of Management and Budget
(OMB) designated this rule as not
significant under Executive Order 12866
and, therefore, OMB has not reviewed
this final rule.

Regulatory Flexibility Act

The Regulatory Flexibility Act
(5 U.S.C. 601-612), as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA),
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to the notice and comment
rulemaking requirements under the
Administrative Procedure Act (5 U.S.C.
553) or any other statute, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
FSA has determined that this rule will
not have a significant impact on a
substantial number of small entities for
the reasons explained below. Thus, FSA
has not prepared a regulatory flexibility
analysis.

All FSA direct loan borrowers and all
farm entities affected by this rule are
small businesses according to U.S.
Small Business Administration small
business size standards. There is no
diversity in size of the entities affected
by this rule, and the costs to comply
with it are the same for all sizes of
entities. The costs of compliance with
this rule are expected to be minimal.
The foreclosure and loan acceleration
moratorium will reduce interest costs
for some borrowers, and should in no
case increase costs for borrowers. No
comments were received on the
proposed rule regarding disparate
impact on small entities. Therefore, FSA
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities.

Environmental Review

The environmental impacts of this
rule have been considered in a manner
consistent with the provisions of the
National Environmental Policy Act
(NEPA, 42 U.S.C. 4321-4347), the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and FSA regulations for
compliance with NEPA (7 CFR part
799). The changes to the FLP direct loan
servicing program, required by the 2008
Farm Bill, that are identified in this
final rule are administrative in nature
and can be considered non-
discretionary. Therefore, FSA has
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determined that NEPA does not apply to
this rule, and no environmental
assessment or environmental impact
statement will be prepared.

Executive Order 12372

Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” requires consultation with
State and local officials. The objectives
of the Executive Order are to foster an
intergovernmental partnership and a
strengthened Federalism, by relying on
State and local processes for State and
local government coordination and
review of proposed Federal Financial
assistance and direct Federal
development. For reasons set forth in
the Notice to 7 CFR part 3015, subpart
V (48 FR 29115, June 24, 1983), the
programs and activities within this rule
are excluded from the scope of
Executive Order 12372.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988,
“Civil Justice Reform.” The provisions of
this rule will not have preemptive effect
with respect to any State or local laws,
regulations, or policies that conflict
with such provision or which otherwise
impede their full implementation. The
rule will not have retroactive effect.
Before any judicial action may be
brought regarding this rule, all
administrative remedies in accordance
with 7 CFR part 11 must be exhausted.

Executive Order 13132

This rule has been reviewed under
Executive Order 13132, “Federalism.”
The policies contained in this rule do
not have any substantial direct effect on
States, the relationship between the
Federal government and the States, or
the distribution of power and
responsibilities among the various
levels of government. Nor does this final
rule impose substantial direct
compliance costs on State and local
governments. Therefore, consultation
with the States is not required.

Executive Order 13175

This rule has been reviewed for
compliance with Executive Order
13175, “Consultation and Coordination
with Indian Tribal Governments.” This
Executive Order imposes requirements
on the development of regulatory
policies that have tribal implications or
preempt tribal laws. The policies
contained in this rule do not preempt
Tribal law. This rule was included in
the October through December 2010,
Joint Regional Consultation Strategy
facilitated by USDA that consolidated
consultation efforts of 70 rules from the

2008 Farm Bill. USDA sent senior level
agency staff to seven regional locations
and consulted with Tribal leadership in
each region on the rules. When the
consultation process is complete, USDA
will analyze the feedback and then
incorporate any appropriate changes
into the regulations through rulemaking
procedures.

USDA will respond in a timely and
meaningful manner to all Tribal
government requests for consultation
concerning this rule and will provide
additional venues, such as webinars and
teleconferences, to periodically host
collaborative conversations with Tribal
leaders and their representatives
concerning ways to improve this rule in
Indian country.

Unfunded Mandates

Title II of the Unfunded Mandate
Reform Act of 1995 (UMRA, Pub. L.
104—4) requires Federal agencies to
assess the effects of their regulatory
actions on State, local, or tribal
governments or the private sector.
Agencies generally must prepare a
written statement, including a cost
benefit analysis, for proposed and final
rules with Federal mandates that may
result in expenditures of $100 million or
more in any 1 year for State, local, or
tribal governments, in the aggregate, or
to the private sector. UMRA generally
requires agencies to consider
alternatives and adopt the more cost
effective or least burdensome alternative
that achieves the objectives of the rule.
This rule contains no Federal mandates
as defined by Title I of UMRA for State,
local, or tribal governments or for the
private sector. Therefore, this rule is not
subject to the requirements of sections
202 and 205 of UMRA.

Federal Assistance Programs

The title and number of the Federal
assistance programs, as found in the
Catalog of Federal Domestic Assistance,
to which this rule applies are:

10.099 Conservation Loans
10.404 Emergency Loans
10.406 Farm Operating Loans
10.407 Farm Ownership Loans

Paperwork Reduction Act

The amendments to 7 CFR parts 761
and 766 in this final rule require no new
collection or changes to the current
information collections approved by
OMB under the control numbers 0560—
0233 and 0560—0238.

E-Government Act Compliance

FSA is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide

increased opportunities for citizen
access to Government information and
services, and for other purposes.

List of Subjects
7 CFR Part 761

Accounting, Loan programs—
Agriculture, Rural areas.

7 CFR Part 766

Agriculture, Agricultural
commodities, Credit, Livestock, Loan
programs—Agriculture.

For the reasons discussed above, this
rule amends 7 CFR chapter VII as
follows:

PART 761—GENERAL PROGRAM
ADMINISTRATION

m 1. The authority citation for part 761
continues to read as follows:

Authority: 5 U.S.C. 301 and 7 U.S.C. 1989.

Subpart A—General Provisions

m 2.In § 761.1, amend paragraph (c) by
adding a new third sentence to read as
follows:

§761.1 Introduction.
*

* * * *

(c) * * * The programs are designed
to allow those who participate to
transition to private commercial credit
or other sources of credit in the shortest
period of time practicable through the
use of supervised credit, including farm
assessments, borrower training, market
placement, and borrower graduation

requirements.
* * * * *

Subpart B—Supervised Bank
Accounts

m 3.In § 761.51, revise paragraph (e),
introductory text, to read as follows:

§761.51 Establishing a supervised bank
account.
* * * * *

(e) If the funds to be deposited into
the account cause the balance to exceed
the maximum amount insurable by the
Federal Government, the financial
institution must agree to pledge
acceptable collateral with the Federal
Reserve Bank for the excess over the
insured amount, before the deposit is

made.
* * * * *

Subpart C—Supervised Credit

m 4.In § 761.103, revise paragraphs (a),
(b)(9), and (b)(10), and add paragraph
(b)(11) to read as follows:
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§761.103 Farm assessment.

(a) The Agency, in collaboration with
the applicant, will assess the farming
operation to:

(1) Determine the applicant’s financial
condition, organizational structure, and
management strengths and weaknesses;

(2) Identify and prioritize training and
supervisory needs; and

(3) Develop a plan of supervision to
assist the borrower in achieving
financial viability and transitioning to
private commercial credit or other
sources of credit in the shortest time
practicable, except for CL.

(b) * * *

(9) Supervisory plan, except for
streamlined CL;

(10) Training plan; and

(11) Graduation plan, except for CL.

* * * * *

PART 766—DIRECT LOAN
SERVICING—SPECIAL

m 5. The authority citation for part 766
is revised to read as follows:

Authority: 5 U.S.C. 301 and 7 U.S.C. 1989.

Subpart D—Homestead Protection
Program

m 6.In § 766.154, revise paragraph (c) to
read as follows:

§766.154 Homestead Protection Leases.
* * * * *

(c) Lease-purchase options. (1) The
lessee may exercise in writing the
purchase option and complete the
homestead protection purchase at any
time prior to the expiration of the lease
provided all lease payments are current.

(2) If the lessee is a member of a
socially disadvantaged group, the lessee
may designate a member of the lessee’s
immediate family (that is, parent,
sibling, or child) (designee) as having
the right to exercise the option to
purchase.

(3) The purchase price is the market
value of the property when the option
is exercised as determined by a current
appraisal obtained by the Agency.

(4) The lessee or designee may
purchase homestead protection property
with cash or other credit source.

(5) The lessee or designee may receive
Agency program or non-program
financing provided:

(i) The lessee or designee has not
received previous debt forgiveness;

(ii) The Agency has funds available to
finance the purchase of homestead
protection property;

(iii) The lessee or designee
demonstrates an ability to repay such an
FLP loan; and

(iv) The lessee or designee is
otherwise eligible for the FLP loan.

* * * * *

Subpart H—Loan Liquidation

m 7. Add § 766.358 to read as follows:

§766.358 Acceleration and foreclosure
moratorium.

(a) Notwithstanding any other
provisions of this subpart, borrowers
who file or have filed a program
discrimination complaint that is
accepted by USDA Office of
Adjudication or successor office
(USDA), and have been serviced to the
point of acceleration or foreclosure on
or after May 22, 2008, will not have
their account accelerated or liquidated
until such complaint has been resolved
by USDA or closed by a court of
competent jurisdiction. This
moratorium applies only to program
loans made under subtitle A, B, or C of
the Act (for example, CL, FO, OL, EM,
SW, or RL). Interest will not accrue and
no offsets will be taken on these loans
during the moratorium. Interest accrual
and offsets will continue on all other
loans, including, but not limited to,
non-program loans.

(1) If the Agency prevails on the
program discrimination complaint, the
interest that would have accrued during
the moratorium will be reinstated on the
account when the moratorium
terminates, and all offsets and servicing
actions will resume.

(2) If the borrower prevails on the
program discrimination complaint, the
interest that would have accrued during
the moratorium will not be reinstated on
the account unless specifically required
by the settlement agreement or court
order.

(b) The moratorium will begin on:

(1) May 22, 2008, if the borrower had
a pending program discrimination claim
that was accepted by USDA as valid and
the account was at the point of
acceleration or foreclosure on or before
that date; or

(2) The date after May 22, 2008, when
the borrower has a program
discrimination claim accepted by USDA
as valid and the borrower’s account is
at the point of acceleration or
foreclosure.

(c) The point of acceleration under
this section is the earliest of the
following;:

(1) The day after all rights offered on
the Agency notice of intent to accelerate
expire if the borrower does not appeal;

(2) The day after all appeals resulting
from an Agency notice of intent to
accelerate are concluded if the borrower
appeals and the Agency prevails on the
appeal;

(3) The day after all appeal rights have
been concluded relating to a failure to
graduate and the Agency prevails on
any appeal;

(4) Any other time when, because of
litigation, third party action, or other
unforeseen circumstance, acceleration is
the next step for the Agency in servicing
and liquidating the account.

(d) A borrower is considered to be in
foreclosure status under this section
anytime after acceleration of the
account.

(e) The moratorium will end on the
earlier of:

(1) The date the program
discrimination claim is resolved by
USDA or

(2) The date that a court of competent
jurisdiction renders a final decision on
the program discrimination claim if the
borrower appeals the decision of USDA.

Signed in Washington, DC, on January 21,
2011.

Jonathan W. Coppess,

Administrator, Farm Service Agency.
[FR Doc. 2011-1917 Filed 1-27-11; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 234
U.S. Customs and Border Protection

19 CFR Part 122

[CBP Dec 11-05]

RIN 1651-AA86

Airports of Entry or Departure for
Flights to and From Cuba

AGENCY: U.S. Customs and Border
Protection, DHS.
ACTION: Final rule.

SUMMARY: Under Department of
Homeland Security (DHS) regulations,
direct flights between the United States
and Cuba must arrive at or depart from
one of three named U.S. airports: John
F. Kennedy International Airport, Los
Angeles International Airport, or Miami
International Airport. This document
amends current DHS regulations to
allow additional U.S. airports that are
able to process international flights to
request approval of U.S. Customs and
Border Protection (CBP) to process
authorized flights between the United
States and Cuba. These amendments are
in accordance with the President’s
recent statement easing the restrictions
placed on flights to and from Cuba by,
among other things, providing that
eligible airports may seek approval from
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CBP to accommodate flights arriving
from, or departing for, Cuba. This
statement builds upon the President’s
2009 initiative to promote democracy
and human rights in Cuba by easing
travel restrictions to facilitate greater
contact between separated family
members in the United States and Cuba.
DATES: Effective Date: January 28, 2011.
FOR FURTHER INFORMATION CONTACT:
Arthur A.E. Pitts, Sr., U.S. Customs and
Border Protection, Office of Field
Operations, 202—-344-2752.
SUPPLEMENTARY INFORMATION:

Background

Part 122 of the CBP regulations,
subpart O, consisting of sections
122.151-122.158 (19 CFR 122.151—
122.158), sets forth special procedures
that apply to all aircraft (except public
aircraft) entering or departing the
United States to or from Cuba. In
particular, section 122.153 (19 CFR
122.153) provides that the owner or
person in command of any aircraft
clearing the U.S. for, or entering the U.S.
from, Cuba must clear or obtain
permission to depart from, or enter at,
the Miami International Airport, Miami,
Florida; the John F. Kennedy
International Airport, Jamaica, New
York; or the Los Angeles International
Airport, Los Angeles, California.
Additionally, section 122.154 of the
CBP regulations (19 CFR 122.154)
requires the person in command of the
aircraft to provide advance notice of
arrival at least one hour before crossing
the U.S. coast or border. This notice
must be given either through the Federal
Aviation Administration flight
notification procedure or directly to the
CBP officer in charge at one of the
designated airports, as applicable.

Title 8 of the Code of Federal
Regulations pertaining to landing
requirements for aliens arriving by civil
aircraft also restricts flights arriving
from Cuba that are carrying passengers
or crew that are required to be inspected
under section 235 of the Immigration
and Nationality Act (INA). Paragraph (a)
of section 234.2 of title 8 (8 CFR
234.2(a)) requires that these flights land
only at the same three airports: John F.
Kennedy, Los Angeles, or Miami, unless
advance permission to land elsewhere
has been obtained from CBP’s Office of
Field Operations.

In a statement issued on January 14,
2011, the President announced a series
of changes to ease the restrictions on
travel to and from Cuba as part of an
initiative to support the Cuban people’s
desire to freely determine their
country’s future by, among other things,
supporting licensed travel and

intensifying people-to-people
exchanges. This announcement builds
on the President’s April 13, 2009
initiative to promote greater contact
between separated family members in
the United States and Cuba.

Flights Between Cuba and Additional
Airports in the United States

In the January 14, 2011 statement, the
President announced that additional
U.S. airports able to process
international flights may request CBP
approval to accept direct flights to and
from Cuba in accordance with
procedures to be established by CBP.
Provided CBP is satisfied that the
airport is suitable to process these
flights, CBP will add the airport to the
list of airports authorized for direct
flights to or from Cuba.

In accordance with this statement,
DHS is amending section 122.153 of
title 19 of the Code of Federal
Regulations (19 CFR 122.153) to provide
that airports that meet existing CBP
standards for accommodating
international flights may request CBP
approval to accept direct flights to and
from Cuba. Properly authorized flights
to and from Cuba will be able to arrive
at or depart from any U.S. airport that
CBP has approved. For reference
purposes, CBP will provide a list of
authorized airports in section 122.153 as
well as on the CBP Web site, http://
www.cbp.gov.

DHS is also amending section 122.154
of title 19 (19 CFR 122.154) and section
234.2 of title 8 (8 CFR 234.2) to bring
these sections into conformity with
revised section 122.153 of title 19.
Revised paragraph (b) of section 122.154
of title 19 indicates that when notice of
arrival is provided to CBP, it must be
provided to the CBP officer in charge at
the applicable authorized airport.
Revised paragraph (a) of section 234.2 of
title 8 indicates that aircraft arriving
from Cuba with passengers or crew
required to be inspected under the INA
must land at one of the airports that CBP
has authorized pursuant to 19 CFR
122.153. DHS is also revising paragraph
(a) of section 234.2 to reflect current
CBP terminology.

The requirements to obtain clearance
and permission from CBP to depart from
or enter at the airport and to provide
advance notice of arrival will still apply.
Clearance and permission to depart
from or enter at the airport must be
obtained by contacting the CBP officer
in charge at the authorized airport at
which the aircraft departs or arrives.
Advance notice of arrival must be
provided either through the Federal
Aviation Administration flight
notification procedure or directly to the

CBP officer in charge at the authorized
airport of arrival.

Eligibility Requirements and
Application and Approval Procedure

The regulations are amended to set
forth eligibility requirements and
application and approval procedures for
airports seeking approval to accept
aircraft traveling between the United
States and Cuba. (The three airports
currently referenced in section 122.153
of the regulations are already approved
to accept aircraft traveling between the
United States and Cuba and will not
need to seek CBP approval under this
procedure.)

To be eligible to request approval to
accept flights to and from Cuba, an
airport must be an international airport,
landing rights airport, or user fee
airport, as defined and described in part
122 of the CBP regulations (19 CFR part
122) and have adequate and up-to-date
staffing, equipment, and facilities to
process international traffic. In addition,
the airport must have an Office of
Foreign Assets Control (OFAC) licensed
carrier service provider that is prepared
to provide flights between the airport
and Cuba. The director of the port
authority governing the airport seeking
approval must send a written request to
the Assistant Commissioner, Office of
Field Operations, CBP Headquarters
(1300 Pennsylvania Avenue, NW.,
Washington, DC 20229).

After CBP determines that the airport
is suitable to accommodate flights
traveling between the United States and
Cuba, CBP will notify the requestor that
the airport has been approved to accept
aircraft traveling to or from Cuba, and
that it may immediately begin to accept
such aircraft. For reference purposes,
approved airports will be listed on the
CBP Web site http://www.cbp.gov and in
new paragraph (c) of section 122.153.
That paragraph as set forth in this
document lists only the three airports
that are already authorized to accept
such aircraft—John F. Kennedy
International Airport, Los Angeles
International Airport, and Miami
International Airport—but will be
revised periodically to reflect additional
airports that CBP has approved.

Additional Requirements for Aircraft
Traveling to or From Cuba

All aircraft to which these amended
regulations apply must be properly
licensed or otherwise authorized to
travel between the United States and
Cuba. Several Federal agencies
administer the necessary authorizations,
and it is the responsibility of the owner
or person in command of the aircraft to
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ensure that the aircraft has the necessary
authorization to travel.

OFAC, an office within the U.S.
Department of Treasury, administers the
Cuban Assets Control Regulations, 31
CFR part 515, which prohibit, in
relevant part, all persons subject to the
jurisdiction of the United States from
engaging in travel-related transactions
involving Cuba unless authorized by
OFAC. Persons transporting authorized
travelers between the United States and
Cuba by international charter flights as
carrier service providers must also be
authorized by OFAC to provide this
service.

Additionally, an aircraft traveling
between the United States and Cuba
may require a license from the
Department of Commerce, the
Department of State, or the Department
of Transportation, as applicable. Note
that, as a condition precedent for
clearance, section 122.157 of the CBP
regulations (19 CFR 122.157) requires
the aircraft commander to present to
CBP a validated license issued by the
Department of Commerce or a license
issued by the Department of State, as
well as documents required pursuant to
19 CFR part 122, subpart H. Also, air
carriers and other commercial operators
are required to adopt and implement the
security requirements established by the
Transportation Security Administration
for individuals, property, and cargo
aboard aircraft (see 49 CFR chapter XII,
subchapter C (Civil Aviation Security)),
and ensure that any airport(s) to be
served in Cuba carry out effective
security measures, in accordance with
49 U.S.C. 44907.

Inapplicability of Notice and Delayed
Effective Date Requirements, the
Regulatory Flexibility Act, and
Executive Order 12866

The Administrative Procedure Act
(APA) generally requires (with
exceptions) that the public be allowed
to participate in agency rulemaking.
Normally, an agency publishes a notice
of proposed rulemaking in the Federal
Register (5 U.S.C. 553(b)) providing
interested persons the opportunity to
submit comments (5 U.S.C. 553(c)). The
APA also provides (with exceptions)
that a final rule published after
consideration of those comments not
take effect for at least 30 days from the
date of publication (5 U.S.C. 553(d)). In
addition, the APA establishes
requirements for adjudications required
by statute to be determined on the
record after opportunity for an agency
hearing. (5 U.S.C. 554).

The Department of Homeland
Security is of the opinion that easing
travel restrictions between the United

States and Cuba is a foreign affairs
function of the United States
Government and that rules
implementing this function are exempt
from § 553 (Rulemaking) and § 554
(Adjudications) of the APA. In addition,
the Department of Homeland Security
does not consider this rule to be a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review. The
Department is of the opinion that easing
travel restrictions between the United
States and Cuba is a foreign affairs
function of the United States
Government and that rules governing
the conduct of this function are exempt
from the requirements of Executive
Order 12866. Finally, because the
Department is of the opinion that this
rule is not subject to the requirements
of 5 U.S.C. 553, the Department does not
consider this document to be subject to
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

Paperwork Reduction Act

The collection of information
encompassed within this final rule is
contained in 19 CFR 122.153 and
requires a written request to CBP
requesting approval for the airport to be
able to accept aircraft traveling to or
from Cuba. The information will be
used by CBP to assist in determining if
an airport is suitable to accommodate
aircraft traveling between the United
States and Cuba. A request to approve
this information collection has been
submitted to the Office of Management
and Budget (OMB) for review in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507).
An agency may not conduct, and a
person is not required to respond to, a
collection of information unless the
collection of information displays a
valid control number assigned by OMB.

The burden estimates for eligibility
requirements and application and
approval procedure under § 122.153 are
as follows:

Estimated annual reporting burden:
16 hours.

Estimated number of respondents: 16.

Estimated average annual burden per
respondent: 1 hour.

Signing Authority

This final rule is being issued in
accordance with 8 CFR 2.1 and 19 CFR
0.2(a). Accordingly, this final rule is

signed by the Secretary of Homeland
Security.

List of Subjects

8 CFR Part 234

Air carriers, Aircraft, Airports, Aliens,
Cuba.

19 CFR Part 122

Administrative practice and
procedure, Air carriers, Aircraft,
Airports, Alcohol and alcoholic
beverages, Cigars and cigarettes, Cuba,
Customs duties and inspection, Drug
traffic control, Freight, Penalties,
Reporting and recordkeeping
requirements, Security measures.

Amendments to the Regulations

Accordingly, part 234 of title 8 of the
Code of Federal Regulations and part
122 of title 19 CFR are amended as set
forth below:

8 CFR Chapter 1

PART 234—DESIGNATION OF PORTS
OF ENTRY FOR ALIENS ARRIVING BY
CIVIL AIRCRAFT

m 1. The general authority for part 234
continues to read as follows:

Authority: 8 U.S.C. 1103, 1221, 1229; 8
CFR part 2.

m 2.In § 234.2, revise paragraph (a) to
read as follows:

§234.2 Landing requirements.

(a) Place of landing. Aircraft carrying
passengers or crew required to be
inspected under the Act must land at
the international air ports of entry
enumerated in part 100 of this chapter
unless permission to land elsewhere is
first obtained from the Commissioner of
U.S. Customs and Border Protection
(CBP) in the case of aircraft operated by
scheduled airlines, and in all other
cases from the port director of CBP or
other CBP officer having jurisdiction
over the CBP port of entry nearest the
intended place of landing.
Notwithstanding the foregoing, aircraft
carrying passengers and crew required
to be inspected under the Act on flights
originating in Cuba must land only at
airports that have been authorized by
CBP pursuant to 19 CFR 122.153 as an
airport of entry for flights arriving from
Cuba, unless advance permission to
land elsewhere has been obtained from
the Office of Field Operations at CBP

Headquarters.
* * * * *

19 CFR Chapter 1

PART 122—AIR COMMERCE
REGULATIONS

m 3. The general authority citation for
part 122 continues to read as follows:
Authority: 5 U.S.C. 301; 19 U.S.C. 58b, 66,

1431, 1433, 1436, 1448, 1459, 1590, 1594,
1623, 1624, 1644, 1644a, 2071 note.

m 4. Revise §122.153 to read as follows:
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§122.153 Limitations on airport of entry or
departure.

(a) Aircraft arrival and departure. The
owner or person in command of any
aircraft clearing the United States for or
entering the United States from Cuba,
whether the aircraft is departing on a
temporary sojourn or for export, must
clear or obtain permission to depart
from, or enter at, the Miami
International Airport, Miami, Florida;
the John F. Kennedy International
Airport, Jamaica, New York; the Los
Angeles International Airport, Los
Angeles, California; or any other airport
that has been approved by CBP pursuant
to paragraph (b) of this section, and
must comply with the requirements in
this part unless otherwise authorized by
the Assistant Commissioner, Office of
Field Operations, CBP Headquarters.

(b) CBP approval of airports of entry
and departure.

(1) Airports eligible to apply. An
international airport, landing rights
airport, or user fee airport (as defined in
§122.1 and described in subpart B of
this part) that is equipped to facilitate
passport control and baggage inspection,
and otherwise process international
flights and has an Office of Foreign
Assets Control (OFAC) licensed carrier
service provider that is prepared to
provide flights between the airport and
Cuba, may request CBP approval to
become an airport of entry and
departure for aircraft traveling to or
from Cuba.

(2) Application and approval
procedure. The director of the port
authority governing the airport must
send a written request to the Assistant
Commissioner, Office of Field
Operations, CBP Headquarters,
requesting approval for the airport to be
able to accept aircraft traveling to or
from Cuba. Upon determination that the
airport is suitable to provide such
services, CBP will notify the requestor
that the airport has been approved to
accept aircraft traveling to or from Cuba,
and that it may immediately begin to
accept such aircraft. For reference
purposes, approved airports will be
listed on the CBP Web site and in
updates to paragraph (c) of this section.

(c) List of airports authorized to
accept aircraft traveling to or from
Cuba. For reference purposes, the
following is a list of airports that have
been authorized by CBP to accept
aircraft traveling between Cuba and the
United States.

Location Name

Jamaica, New
York.

John F. Kennedy Inter-
national Airport

Location Name
Los Angeles, Los Angeles International
California. Airport
Miami, Florida .... | Miami International Airport

m 5.In § 122.154, revise paragraph (b)(2)
to read as follows:

§122.154 Notice of arrival.
* * * * *

(b) L

(2) Directly to the CBP officer in
charge at the applicable airport
authorized pursuant to § 122.153.

* * * * *

Janet Napolitano,

Secretary.

[FR Doc. 2011-2011 Filed 1-27-11; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM440; Special Conditions No.
25-415-SC]

Special Conditions: TTF Aerospace,
LLC, Modification to Boeing Model
767-300 Series Airplanes; Pilot Lower
Lobe Crew Rest Module

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Boeing Model 767-300
series airplane. This airplane, as
modified by TTF Aerospace, LLC, will
have a novel or unusual design features
associated with the pilot lower lobe
crew rest module (CRM). The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: The effective date of these
special conditions is January 21, 2011.
We must receive your comments by
March 14, 2011.

ADDRESSES: You must mail two copies
of your comments to: Federal Aviation
Administration, Transport Airplane
Directorate, Attn: Rules Docket (ANM-—
113), Docket No. NM440, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356. You may deliver two
copies to the Transport Airplane
Directorate at the above address. You

must mark your comments: Docket No.
NM440. You can inspect comments in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: John
Shelden, FAA, Airframe/Cabin Safety
Branch, ANM-115, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue, SW.,
Renton, Washington 98057—-3356;
telephone (425) 227-2785; facsimile
(425) 227-1320.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for, prior public comment
on these special conditions are
impracticable because these procedures
would significantly delay issuance of
the design approval and thus delivery of
the affected aircraft. In addition, the
substance of these special conditions
has been subject to the public-comment
process in several prior instances with
no substantive comments received. The
FAA, therefore, finds that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
about these special conditions. You can
inspect the docket before and after the
comment closing date. If you wish to
review the docket in person, go to the
address in the ADDRESSES section of this
preamble between 7:30 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

We will consider all comments we
receive by the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want us to acknowledge receipt
of your comments on these special
conditions, include with your
comments a self-addressed, stamped
postcard on which you have written the
docket number. We will stamp the date
on the postcard and mail it back to you.

Background

On May 27, 2010, TTF Aerospace,
LLC (TTF) applied for a supplemental



5062

Federal Register/Vol. 76, No. 19/Friday, January 28, 2011/Rules and Regulations

type certificate (STC) for installation of
a lower lobe pilot crew rest module
(CRM) in Boeing Model 767-300 series
airplanes. The CRM will be a one-piece,
self-contained unit for installation in the
forward portion of the aft cargo
compartment. It will be attached to the
existing cargo restraint system and will
be limited to a maximum of two
occupants. An approved seat or berth,
able to withstand the maximum flight
loads when occupied, will be provided
for each occupant permitted in the
CRM. The CRM is intended to be
occupied only in flight, i.e., not during
taxi, takeoff, or landing. A smoke
detection system, manual fire fighting
system, oxygen system, and occupant
amenities will be provided.

Two entry/exits between the main
deck area will be required. The floor
structure will be modified to provide
access for the main entry hatch and
emergency-access hatch.

Type Certification Basis

Under the provisions of 14 CFR
21.101, TTF must show that Boeing
Model 767-300 series airplanes, with
the CRM, continue to meet either:

(1) The applicable provisions of the
regulations incorporated by reference in
Type Certificate No. AINM, or

(2) The applicable regulations in
effect on the date of TTF’s application
for the change.

The regulations incorporated by
reference in the type certificate are
commonly referred to as the “original
type-certification basis.” The
certification basis for Boeing Model
767-300 series airplanes is 14 CFR part
25, as amended by Amendments 25-1
through 25-37. Refer to Type Certificate
No. A1NM for a complete description of
the certification basis for this model.

According to 14 CFR 21.16, if the
Administrator finds that the applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for Boeing Model 767—-300 series
airplanes because of a novel or unusual
design feature, the Administrator
prescribes special conditions for the
airplane.

As defined in 14 CFR 11.19, special
conditions are issued in accordance
with 14 CFR 11.38 and become part of
the type certification basis in
accordance with 14 CFR 21.101.

Special conditions are initially
applicable to the model for which they
are issued. If the type certificate for that
model is amended to include any other
model that incorporates the same or
similar novel or unusual design feature,
the special conditions would also apply
to that model. Similarly, if any other
model already included on the same

type certificate is modified to
incorporate the same or similar novel or
unusual design feature, the special
conditions would apply to that other
model under the provisions of 14 CFR
21.101.

In addition to the applicable
airworthiness regulations and special
conditions, Boeing Model 767-300
series airplanes must comply with the
fuel vent and exhaust emission
requirements of 14 CFR part 34, and the
noise certification requirements of 14
CFR part 36.

Novel or Unusual Design Features

While installation of a CRM is not a
new concept for large, transport
category airplanes, each module has
unique features based on its design,
location, and use. The CRM to be
installed on Boeing Model 767-300
series airplanes is novel in that it will
be located below the passenger cabin
floor in the aft portion of the forward
cargo compartment.

Because of the novel or unusual
features associated with the installation
of a CRM, special conditions are
considered necessary to provide a level
of safety equal to that established by the
airworthiness regulations incorporated
by reference in the type certificate of
this airplane model. These special
conditions do not negate the need to
address other applicable part 25
regulations.

Operational Evaluations and Approval

These special conditions specify
requirements for design approvals (i.e.,
type design changes and STCs) of CRMs
administered by the FAA’s Aircraft
Certification Service. The FAA’s Flight
Standards Service, Aircraft Evaluation
Group (AEG), must evaluate and
approve the “basic suitability” of the
CRM for occupation by crewmembers
before the module may be used. If an
operator wishes to use a CRM as
“sleeping quarters,” the module must
undergo an additional operational
evaluation and approval. AEG would
evaluate the CRM for compliance with
§§121.485(a) and 121.523(b), with
Adpvisory Circular 121-31, “Flight Crew
Sleeping Quarters and Rest Facilities,”
providing one method of compliance to
these operational regulations.

To obtain an operational evaluation,
the supplemental type design holder
must contact AEG within the Flight
Standards Service that has operational-
approval authority for the project. In
this instance, it is the Seattle AEG. The
supplemental type design holder must
request a “basic suitability” evaluation
or a “sleeping quarters” evaluation of the
crew rest module. The supplemental

type design holder may make this
request concurrently with the
demonstration of compliance with these
special conditions.

The Boeing Model 767-300 Flight
Standardization Board Report Appendix
will document the results of these
evaluations. In discussions with the
FAA Principal Operating Inspector,
individual operators may refer to these
standardized evaluations as the basis for
an operational approval, instead of an
on-site operational evaluation.

Any change to the approved CRM
configuration requires an operational re-
evaluation and approval, if the change
affects any of the following:

e Procedures for emergency egress of
crewmembers,

e Other safety procedures for
crewmembers occupying the CRM, or

¢ Training related to these
procedures.

The applicant for any such change is
responsible for notifying the Seattle
AEG that a new evaluation of the CRM
is required. All instructions for
continued airworthiness, including
service bulletins, must be submitted to
the Seattle AEG for approval before the
FAA approves the modification.

Discussion of Special Conditions No. 9
and No. 12

The following clarifies the intent of
Special Condition No. 9 relative to the
fire fighting equipment necessary in the
CRM:

Amendment 25-38 modified the
requirements of § 25.1439(a) by adding,
“In addition, protective breathing
equipment must be installed in each
isolated separate compartment in the
airplane, including upper and lower
lobe galleys, in which crewmember
occupancy is permitted during flight for
the maximum number of crewmembers
expected to be in the area during any
operation.”

Section 25.851(a)(4) requires at least
one hand fire extinguisher be located in,
or readily accessible for use in, each
galley located above or below the
passenger compartment. The crew rest
is not considered a galley, and it does
not meet one of the cargo compartment
classifications in § 25.851(a)(3).
Therefore, special conditions are
required to define the quantity and type
of fire extinguishers required in order to
maintain the same level of safety.

The CRM is an isolated, separate
compartment, so § 25.1439(a) is
applicable. However, the requirements
of Special Condition No. 9 clarify the
expected number of portable PBE in
relation to the number of required fire
extinguishers.
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These special conditions address a
CRM that can accommodate up to two
crewmembers. In the event of a fire, the
first action should be for each occupant
to leave the confined space, unless that
occupant is fighting the fire. Taking the
time to don protective breathing
equipment would prolong the time for
the emergency evacuation of the
occupants and possibly interfere with
efforts to extinguish the fire. However,
the FAA considers it appropriate that a
minimum of two crewmembers would
be used fight a fire. As such, Special
Condition No. 9 describes the minimum
equipment necessary to fight a fire in
the crew rest area.

Regarding Special Condition No. 12,
the FAA considers that during the 1-
minute smoke detection time,
penetration of a small quantity of smoke
from the aft lower lobe CRM into an
occupied area of the airplane would be
acceptable, given the limitations in
these special conditions. The FAA
considers that the special conditions
place sufficient restrictions on the
quantity and type of material allowed in
crew carry-on bags that the threat from
a fire in the remote CRM would be
equivalent to the threat from a fire in the
main cabin.

Applicability

As discussed above, these special
conditions are applicable to Boeing
Model 767-300 series airplanes. Should
TTF apply at a later date for a STC to
modify any other model included on
Type Certificate No. AINM to
incorporate the same or similar novel or
unusual design feature, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on Boeing
Model 767-300 series airplanes. It is not
a rule of general applicability and
affects only the applicant who applied
to the FAA for approval of these features
on the airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The

FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Boeing Model
767-300 series airplanes modified by
TTF Aerospace, LLC.

1. Occupancy of the lower lobe crew
rest compartment is limited to the total
number of installed bunks and seats in
each compartment. There must be an
approved seat or berth able to withstand
the maximum flight loads when
occupied for each occupant permitted in
the crew rest compartment. The
maximum occupancy is two in the crew
rest module (CRM).

(a) There must be an appropriate
placard displayed in a conspicuous
place at each entrance to the CRM
compartment to indicate:

(1) The maximum number of
occupants allowed;

(2) That occupancy is restricted to
crewmembers whom are trained in the
evacuation procedures for the crew rest
compartment;

(3) That occupancy is prohibited
during taxi, take-off, and landing;

(4) That smoking is prohibited in the
crew rest compartment;

(5) That hazardous quantities of
flammable fluids, explosives, or other
dangerous cargo are prohibited from the
crew rest compartment; and

(6) That stowage in the crew rest area
must be limited to emergency
equipment, airplane-supplied
equipment (e.g., bedding), and crew
personal luggage; cargo or passenger
baggage is not allowed.

(b) There must be at least one ashtray
located conspicuously on or near the
entry side of any entrance to the crew
rest compartment.

(c) There must be a means to prevent
passengers from entering the
compartment in the event of an
emergency or when no flight attendant
is present.

(d) There must be a means for any
door installed between the crew rest
compartment and passenger cabin to be

capable of being quickly opened from
inside the compartment, even when
crowding occurs at each side of the
door.

(e) For all doors installed in the
evacuation routes, there must be a
means to preclude anyone from being
trapped inside the compartment. If a
locking mechanism is installed, it must
be capable of being unlocked from the
outside without the aid of special tools.
The lock must not prevent opening from
the inside of the compartment at any
time.

2. There must be at least two
emergency evacuation routes, which
could be used by each occupant of the
crew rest compartment to rapidly
evacuate to the main cabin and be able
to be closed from the main passenger
cabin after evacuation. In addition—

(a) The routes must be located with
one at each end of the compartment, or
with two having sufficient separation
within the compartment and between
the routes to minimize the possibility of
an event (either inside or outside of the
crew rest compartment) rendering both
routes inoperative.

(b) The routes must be designed to
minimize the possibility of blockage,
which might result from fire,
mechanical or structural failure, or
persons standing on top of or against the
escape route. If an evacuation route uses
an area where normal movement of
passengers occurs, it must be
demonstrated that passengers would not
impede egress to the main deck. If a
hatch is installed in an evacuation
route, the point at which the evacuation
route terminates in the passenger cabin
should not be located where normal
movement by passengers or crew occurs
(main aisle, cross aisle, passageway, or
galley complex). If such a location
cannot be avoided, special
consideration must be taken to ensure
that the hatch or door can be opened
when a person, the weight of a 95th
percentile male, is standing on the hatch
or door. The use of evacuation routes
must not be dependent on any powered
device. If there is low headroom at or
near an evacuation route, provisions
must be made to prevent or to protect
occupants (of the crew rest area) from
head injury.

(c) Emergency evacuation procedures,
including the emergency evacuation of
an incapacitated occupant from the
crew rest compartment, must be
established. All of these procedures
must be transmitted to the operators for
incorporation into their training
programs and appropriate operational
manuals.

(d) There must be a limitation in the
Airplane Flight Manual or other suitable
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means requiring that crewmembers be
trained in the use of evacuation routes.

3. There must be a means for the
evacuation of an incapacitated person
(representative of a 95th percentile
male) from the crew rest compartment
to the passenger cabin floor. The
evacuation must be demonstrated for all
evacuation routes. A flight attendant or
other crewmember (a total of one
assistant within the crew rest area) may
provide assistance in the evacuation.
Additional assistance may be provided
by up to three persons in the main
passenger compartment. For evacuation
routes having stairways, the additional
assistants may descend down to one-
half the elevation change from the main
deck to the lower deck compartment, or
to the first landing, whichever is higher.

4. The following signs and placards
must be provided in the crew rest
compartment:

(a) At least one exit sign, located near
each exit, meeting the requirements of
§25.812(b)(1)(i) at Amendment 25-58,
except that a sign with reduced
background area of no less than 5.3
square inches (excluding the letters)
may be used, provided that it is
installed so that the material
surrounding the exit sign is light in
color (e.g., white, cream, or light beige).
If the material surrounding the exit sign
is not light in color, a sign with a
minimum of a one-inch wide
background border around the letters
would also be acceptable;

(b) An appropriate placard located
near each exit defining the location and
the operating instructions for each
evacuation route;

(c) Placards must be readable from a
distance of 30 inches under emergency
lighting conditions; and

(d) The exit handles and evacuation
path operating instruction placards
must be illuminated to at least 160
micro lamberts under emergency
lighting conditions.

5. There must be a means in the event
of failure of the aircraft’s main power
system, or of the normal crew rest
compartment lighting system, for
emergency illumination to be
automatically provided for the crew rest
compartment.

(a) This emergency illumination must
be independent of the main lighting
system.

(b) The sources of general cabin
illumination may be common to both
the emergency and the main lighting
systems if the power supply to the
emergency lighting system is
independent of the power supply to the
main lighting system.

(c) The illumination level must be
sufficient for the occupants of the crew

rest compartment to locate and transfer
to the main passenger cabin floor by
means of each evacuation route.

(d) The illumination level must be
sufficient with the privacy curtains in
the closed position for each occupant of
the crew rest to locate a deployed
oxygen mask.

6. There must be means for two-way
voice communications between
crewmembers on the flightdeck and
occupants of the crew rest compartment.
There must also be two-way
communications between the occupants
of the CRM compartment and each flight
attendant station required to have a
public address (PA) system microphone
in accordance with § 25.1423(g) in the
passenger cabin. In addition, the PA
system must include provisions to
provide only the relevant information to
the crewmembers in the CRM
compartment (e.g., fire in flight, aircraft
depressurization, preparation of the
compartment for landing, etc.). That is,
provisions must be made so that
occupants of the CRM compartment will
not be disturbed with normal, non-
emergency announcements made to the
passenger cabin.

7. There must be a means for manual
activation of an aural emergency alarm
system, audible during normal and
emergency conditions, to enable
crewmembers on the flightdeck and at
each pair of required floor level
emergency exits to alert occupants of
the crew rest compartment of an
emergency situation. Use of a PA or
crew interphone system will be
acceptable, provided an adequate means
of differentiating between normal and
emergency communications is
incorporated. The system must be
powered in flight for at least ten
minutes after the shutdown or failure of
all engines and auxiliary power units
(APU), or the disconnection or failure of
all power sources dependent on their
continued operation of the engines and
APUs.

8. There must be a means, readily
detectable by seated or standing
occupants of the crew rest compartment,
which indicates when seat belts should
be fastened. In the event there are no
seats, at least one means must be
provided to cover anticipated
turbulence (e.g., sufficient handholds).
Seat belt type restraints must be
provided for berths and must be
compatible for the sleeping attitude
during cruise conditions. There must be
a placard on each berth requiring that
seat belts must be fastened when
occupied. If compliance with any of the
other requirements of these special
conditions is predicated on specific

head location, there must be a placard
identifying the head position.

9. The following fire fighting
equipment must be provided in the
crew rest compartment:

(a) At least one approved hand-held
fire extinguisher appropriate for the
kinds of fires likely to occur;

(b) Two PBE devices approved to
Technical Standard Order (TSO)-C116
or equivalent, suitable for fire fighting,
or one PBE for each hand-held fire
extinguisher, whichever is greater; and

(c) One flashlight.

Note: Additional PBEs and fire
extinguishers in specific locations (beyond
the minimum numbers prescribed in Special
Condition No. 9) may be required as a result
of any egress analysis accomplished to satisfy
Special Condition No. 2(a).

10. A smoke or fire detection system
(or systems) must be provided that
monitors each occupiable area within
the crew rest compartment, including
those areas partitioned by curtains.
Flight tests must be conducted to show
compliance with this requirement. Each
system (or systems) must provide:

(a) A visual indication to the
flightdeck within one minute after the
start of a fire;

(b) An aural warning in the crew rest
compartment; and

(c) A warning in the main passenger
cabin. This warning must be readily
detectable by a flight attendant, taking
into consideration the positioning of
flight attendants throughout the main
passenger compartment during various
phases of flight.

11. The crew rest compartment must
be designed so that fires within the
compartment can be controlled without
a crewmember having to enter the
compartment, or the design of the access
provisions must allow crewmembers
equipped for fire fighting to have
unrestricted access to the compartment.
The time for a crewmember on the main
deck to react to the fire alarm, to don the
fire fighting equipment, and to gain
access must not exceed the time for the
compartment to become smoke-filled,
making it difficult to locate the fire
source.

12. There must be a means provided
to exclude hazardous quantities of
smoke or extinguishing agent
originating in the crew rest
compartment from entering any other
compartment occupied by crewmembers
or passengers. This means must include
the time periods during the evacuation
of the crew rest compartment and, if
applicable, when accessing the crew rest
compartment to manually fight a fire.
Smoke entering any other compartment
occupied by crewmembers or
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passengers when the access to the crew
rest compartment is opened, during an
emergency evacuation, must dissipate
within five minutes after the access to
the crew rest compartment is closed.
Hazardous quantities of smoke may not
enter any other compartment occupied
by crewmembers or passengers during
subsequent access to manually fight a
fire in the crew rest compartment (the
amount of smoke entrained by a
firefighter exiting the crew rest
compartment through the access is not
considered hazardous). During the 1-
minute smoke detection time,
penetration of a small quantity of smoke
from the crew rest compartment into an
occupied area is acceptable. Flight tests
must be conducted to show compliance
with this requirement.

If a built-in fire extinguishing system
is used instead of manual fire fighting,
then the fire extinguishing system must
be designed so that no hazardous
quantities of extinguishing agent will
enter other compartments occupied by
passengers or crew. The system must
have adequate capacity to suppress any
fire occurring in the crew rest
compartment, considering the fire
threat, volume of the compartment, and
the ventilation rate.

13. There must be a supplemental
oxygen system equivalent to that
provided for main deck passengers for
each seat and berth in the crew rest
compartment. The system must provide
an aural and visual warning to warn the
occupants of the crew rest compartment
to don oxygen masks in the event of
decompression. The warning must
activate before the cabin pressure
altitude exceeds 15,000 feet. The aural
warning must sound continuously for a
minimum of five minutes or until a reset
push button in the crew rest
compartment is depressed. Procedures
for crew rest occupants in the event of
decompression must be established.
These procedures must be transmitted
to the operator for incorporation into
their training programs and appropriate
operational manuals.

14. If a destination area (such as a
changing area) is provided, there must
be an oxygen mask readily available for
each occupant who can reasonably be
expected to be in the destination area
(with the maximum number of required
masks within the destination area being
limited to the placarded maximum
occupancy of the destination area).
There must be a supplemental oxygen
system equivalent to that provided for
main deck passengers for each seat and
berth in the crew rest compartment. The
system must provide an aural and visual
warning to warn the occupants of the
crew rest compartment to don oxygen

masks in the event of decompression.
The warning must activate before the
cabin pressure altitude exceeds 15,000
feet. The aural warning must sound
continuously for a minimum of five
minutes or until a reset push button in
the crew rest compartment is depressed.
Procedures for crew rest occupants in
the event of decompression must be
established. These procedures must be
transmitted to the operator for
incorporation into their training
programs and appropriate operational
manuals.

15. The following requirements apply
to crew rest compartments that are
divided into several sections by the
installation of curtains or partitions:

(a) To compensate for sleeping
occupants, there must be an aural alert
that can be heard in each section of the
crew rest compartment that
accompanies automatic presentation of
supplemental oxygen masks. A visual
indicator that occupants must don an
oxygen mask is required in each section
where seats or berths are not installed.
A minimum of two supplemental
oxygen masks is required for each seat
or berth. There must also be a means by
which the oxygen masks can be
manually deployed from the flightdeck.

(b) A placard is required adjacent to
each curtain that visually divides or
separates, for privacy purposes, the
crew rest compartment into small
sections. The placard must require that
the curtain remains open when the
private section it creates is unoccupied.

(c) For each crew rest section created
by the installation of a curtain, the
following requirements of these special
conditions must be met with the curtain
open or closed:

(1) Emergency illumination (Special
Condition No. 5);

(2) Emergency alarm system (Special
Condition No. 7);

(3) Seat belt fasten signal or return to
seat signal as applicable (Special
Condition No. 8); and

(4) The smoke or fire detection system
(Special Condition No. 10).

(d) Crew rest compartments visually
divided to the extent that evacuation
could be affected must have exit signs
that direct occupants to the primary
stairway exit. The exit signs must be
provided in each separate section of the
crew rest compartment, and must meet
the requirements of § 25.812(b)(1)(i) at
Amendment 25-58. An exit sign with
reduced background area as described
in Special Condition No. 4(a) may be
used to meet this requirement.

(e) For sections within a crew rest
compartment that are created by the
installation of a partition with a door
separating the sections, the following

requirements of these special conditions
must be met with the door open or
closed:

(1) There must be a secondary
evacuation route from each section to
the main deck, or alternatively, it must
be shown that any door between the
sections has been designed to preclude
anyone from being trapped inside the
compartment. Removal of an
incapacitated occupant within this area
must be considered. A secondary
evacuation route from a small room
designed for only one occupant for short
time duration, such as a changing area
or lavatory, is not required. However,
removal of an incapacitated occupant
within this area must be considered.

(2) Any door between the sections
must be shown to be openable when
crowded against, even when crowding
occurs at each side of the door.

(3) There may be no more than one
door between any seat or berth and the
primary stairway exit.

(4) There must be exit signs in each
section meeting the requirements of
§25.812(b)(1)(i) at Amendment 25-58
that direct occupants to the primary
stairway exit. An exit sign with reduced
background area as described in Special
Condition No. 4(a) may be used to meet
this requirement.

(5) Special Conditions No. 5
(emergency illumination), No. 7
(emergency alarm system), No. 8 (fasten
seat belt signal or return to seat signal
as applicable) and No. 10 (smoke or fire
detection system) must be met with the
door open or closed.

(6) Special Conditions No. 6 (two-way
voice communication) and No. 9
(emergency fire fighting and protective
equipment) must be met independently
for each separate section except for
lavatories or other small areas that are
not intended to be occupied for
extended periods of time.

16. Where a waste disposal receptacle
is fitted, it must be equipped with a
built-in fire extinguisher designed to
discharge automatically upon
occurrence of a fire in the receptacle.

17. Materials (including finishes or
decorative surfaces applied to the
materials) must comply with the
flammability requirements of § 25.853 at
Amendment 25-66. Mattresses must
comply with the flammability
requirements of § 25.853(b) and (c) at
Amendment 25-66.

18. All lavatories within the crew rest
compartment are required to meet the
same requirements as those for a
lavatory installed on the main deck,
except with regard to Special Condition
No. 10 for smoke detection.

19. When a crew rest compartment is
installed or enclosed as a removable
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module in part of a cargo compartment
or is located directly adjacent to a cargo
compartment without an intervening
cargo compartment wall, the following
applies:

(a) Any wall of the module (container)
forming part of the boundary of the
reduced cargo compartment, subject to
direct flame impingement from a fire in
the cargo compartment and including
any interface item between the module
(container) and the airplane structure or
systems, must meet the applicable
requirements of § 25.855 at Amendment
25-60.

(b) Means must be provided so that
the fire protection level of the cargo
compartment meets the applicable

requirements of § 25.855 at Amendment
25-60, § 25.857 at Amendment 2560,
and § 25.858 at Amendment 25-54
when the module (container) is not
installed.

(c) Use of each emergency evacuation
route must not require occupants of the
crew rest compartment to enter the
cargo compartment in order to return to
the passenger compartment.

(d) The aural warning in Special
Condition No. 7 must sound in the crew
rest compartment in the event of a fire
in the cargo compartment.

20. All enclosed stowage
compartments within the crew rest that
are not limited to stowage of emergency
equipment or airplane-supplied

equipment (e.g., bedding) must meet the
design criteria given in the table below.
As indicated by the table below,
enclosed stowage compartments greater
than 200 ft3 in interior volume are not
addressed by this special condition. The
in-flight accessibility of very large
enclosed stowage compartments and the
subsequent impact on the
crewmember’s ability to effectively
reach any part of the compartment with
the contents of a hand fire extinguisher
will require additional fire protection
considerations similar to those required
for inaccessible compartments such as
Class C cargo compartments.

Fire protection features

Stowage compartment interior volumes

Less than 25 ft3

25 ft3 to 57 ft3

57 ft° to 200 ft3

Materials of construction?
Detectors 2
Liner3 .....ccoveenenn.
Locating device 4

Yes.
Yes.
Yes.
Yes.

1 Material: The material used to construct each enclosed stowage compartment must at least be fire resistant and must meet the flammability
standards established for interior components according to the requirements of §25.853. For compartments less than 25 ft3 in interior volume,
the design must ensure the ability to contain a fire likely to occur within the compartment under normal use.

2 Detectors: Enclosed stowage compartments equal to or exceeding 25 ft2 in interior volume must be provided with a smoke or fire detection
system to ensure that a fire can be detected within a 1-minute detection time. Flight tests must be conducted to show compliance with this re-
quirement. Each system (or systems) must provide:

(a) A visual indication in the flight deck within one minute after the start of a fire;

(b) An aural warning in the crew rest compartment; and

(c) A warning in the main passenger cabin. This warning must be readily detectable by a flight attendant, taking into consideration the posi-
tioning of flight attendants throughout the main passenger compartment during various phases of flight.

3 Liner: If it can be shown that the material used to construct the stowage compartment meets the flammability requirements of a liner for a

Class B cargo compartment, then no liner would be required for enclosed stowage compartments equal to or greater than 25 ft3 in interior vol-
ume but less than 57 ft3 in interior volume. For all enclosed stowage compartments equal to or greater than 57 i3 in interior volume but less than
or equal to 200 ft3, a liner must be provided that meets the requirements of §25.855 at Amendment 25-60 for a Class B cargo compartment.

4 Locating Device: Crew rest areas that contain enclosed stowage compartments exceeding 25 ft3 interior volume, and that are located away
from one central location, such as the entry to the crew rest area or a common area within the crew rest area, would require additional fire pro-

tection features and/or devices to assist the firefighter in determining the location of a fire.

Issued in Renton, Washington on January
21, 2011.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-1730 Filed 1-27-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0593; Directorate
Identifier 98—ANE—48-AD; Amendment
39-16584; AD 2011-03-01]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney JT8D-7, —7A, -7B, -9, -9A,
=11, -15,-15A, -17,-17A, -17R, and
—17AR Series Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
Pratt & Whitney (PW) JT8D-1, —1A, —1B,
-7,-7A,-7B, -9, -9A, -11, —-15, —15A,
-17,-17A, -17R, and —17AR series
turbofan engines. That AD currently
requires revisions to the engine
manufacturer’s time limits section (TLS)
to include enhanced inspection of
selected critical life-limited parts at
each piece-part opportunity. This AD
modifies the TLS of the manufacturer’s
engine manual and an air carrier’s
approved continuous airworthiness
maintenance program to incorporate
additional inspection requirements and
reduce the model applicability. This AD
was prompted by PW developing, and
the FAA approving, improved
inspection procedures for the critical
life-limited parts. The mandatory
inspections are needed to identify those
critical rotating parts with conditions
which, if allowed to continue in service,
could result in uncontained failures. We

are issuing this AD to prevent critical
life-limited rotating engine part failure,
which could result in an uncontained
engine failure and damage to the
airplane.

DATES: This AD is effective March 4,
2011.

ADDRESSES:

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.
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FOR FURTHER INFORMATION CONTACT: lan
Dargin, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone (781) 238-7178, fax (781) 238—
7199; e-mail: ian.dargin@faa.gov.
SUPPLEMENTARY INFORMATION: We issued
a notice of proposed rulemaking
(NPRM) to amend 14 CFR part 39 to
supersede AD 2005-25-05, Amendment
39-14398 (70 FR 73361, December 12,
2005). That AD applies to the specified
products. The NPRM published in the
Federal Register on August 18, 2010
(75 FR 50942). That NPRM proposed to
modify the TLS of the manufacturer’s
engine manual and an air carrier’s
approved continuous airworthiness
maintenance program to incorporate
additional inspection requirements and
reduce the model applicability. PW has
developed and the FAA has approved
improved inspection procedures for the
critical life-limited parts. The
mandatory inspections are needed to
identify those critical rotating parts with
conditions which, if allowed to
continue in service, could result in
uncontained failures.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
1,527 JT8D -7, -7A, -7B, -9, —9A, —11,
-15,-15A,-17,-17A, -17R, and -17AR
series turbofan engines installed on
airplanes of U.S. registry. We also
estimate that it will take about 10 work-
hours per engine to perform the actions,
and that the average labor rate is $85 per
work-hour. Since this is an added
inspection requirement, included as
part of the normal maintenance cycle,
no additional part costs are involved.
Based on these figures, we estimate the
total cost of the AD to U.S. operators to
be $1,297,950.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,

Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-14398 (70 FR
73361, December 12, 2005), and by
adding a new airworthiness directive,
Amendment 39-16584, to read as
follows:

2011-03-01 Pratt & Whitney: Amendment
39-16584. Docket No. FAA-2010-0593;
Directorate Identifier 98—ANE—48—AD.

Effective Date

(a) This airworthiness directive (AD) is
effective March 4, 2011.

Affected ADs

(b) This AD supersedes AD 2005-25-05,
Amendment 39-14398.

Applicability

(c) This AD applies to Pratt & Whitney
(PW) JT8D-7, —-7A, 7B, -9, —-9A, —11, —15,
—15A, -17,-17A, —17R, and —17AR series
turbofan engines. These engines are installed
on, but not limited to, Boeing 727 and 737
series, and McDonnell Douglas DG-9 series
airplanes.

Unsafe Condition

(d) This AD results from the need to
require enhanced inspection of selected
critical life-limited parts of PW JT8D series
turbofan engines. We are issuing this AD to
prevent critical life-limited rotating engine
part failure, which could result in an
uncontained engine failure and damage to
the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

(f) Within the next 30 days after the
effective date of this AD, (1) revise the Time
Limits Section (TLS) of the manufacturer’s
engine manual, part number 481672, as
appropriate for PW JT8D-7, -7A, -7B, -9,
—9A, -11, -15, -15A, =17, -17A, —17R, and
—17AR series turbofan engines, and (2) for air
carriers, revise the approved mandatory
inspections section of the continuous
airworthiness maintenance program, by
adding the following:

“Critical Life Limited Part Inspection

A. Inspection Requirements:

(1) This section has the definitions for
individual engine piece-parts and the
inspection procedures which are necessary
when these parts are removed from the
engine.

(2) It is necessary to do the inspection
procedures of the piece-parts in paragraph B
when:

(a) The part is removed from the engine
and disassembled to the level specified in
paragraph B and

(b) The part has accumulated more than
100 cycles since the last piece-part
inspection, provided that the part was not
damaged or related to the cause for its
removal from the engine.

(3) The inspections specified in this
paragraph do not replace or make not
necessary other recommended inspections
for these parts or other parts.

B. Parts Requiring Inspection:

Note: Piece-part is defined as any of the
listed parts with all the blades removed.
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Description Section Inspection No.

Hub (Disk), 1st Stage Compressor:

*HUD DEtail—AIl P/NS ...ttt st 72-33-31 —-03, —04, —05, —06

* HUD ASSEMDIY—AII P/NS ...ttt sttt 72-33-31 —-03, —04, —05, —06
2nd Stage Compressor:

DUSK—AI P/NS ..ttt ettt ettt a et b et b ettt ettt et a et neaaean 72-33-33 -02, -03

Disk ASSEMDBIY—AIl P/NS ... .ot 72-33-33 -02, -03
Disk, 13th Stage Compressor—AIl P/Ns .........cccccovveeenen. 72-36-47 —-02
HP Turbine Disk, First Stage w/integral Shaft—All P/Ns 72-52-04 -03
HP Turbine, First Stage, w/separable Shaft:

ROtOr ASSEMDBIY—AIl P/NS ...ttt et b e st sn e e sneesane e 72-52-02 -04

Disk—All PINS ..o 72-52-02 -03
Disk, 2nd Stage Turbine—All P/Ns ... 72-53-16 -02
* Disk, 3rd Stage Turbine—AIll P/NS .....c.oi ittt 72-53-17 —-02, -03
* Disk (Separable), 4th Stage Turbine—AIl P/NS ........ooiiiiiiiiiiiieee et 72-53-15 -02, -03
Disk (Integral Disk/Hub), 4th Stage Turbine—AIll P/NS ..........ccooiiiiiiiiie 72-53-18 -02”

(g) The parts that have an Engine Manual
Inspection Task and or Sub Task Number
reference updated in the table of this AD are
identified by an asterisk (*) that precedes the
part nomenclature.

(h) Except as provided in paragraph (i) of
this AD and, notwithstanding contrary
provisions in section 43.16 of the Federal
Aviation Regulations (14 CFR 43.16), these
mandatory inspections shall be performed
only in accordance with the TLS of the
manufacturer’s engine manual.

Alternative Methods of Compliance (AMOC)

(i) You must perform these mandatory
inspections using the TLS of the
manufacturer’s engine manual unless you
receive approval to use an AMOC under
paragraph (j) of this AD. Section 43.16 of the
Federal Aviation Regulations (14 CFR 43.16)
may not be used to approve alternative
methods of compliance or adjustments to the
times in which these inspections must be
performed.

(j) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Maintaining Records of the Mandatory
Inspections

(k) You have met the requirements of this
AD when you revise the TLS of the
manufacturer’s engine manual as specified in
paragraph (f) of this AD. For air carriers
operating under part 121 of the Federal
Aviation Regulations (14 CFR part 121), you
have met the requirements of this AD when
you modify your continuous airworthiness
maintenance plan to reflect those changes.
You do not need to record each piece-part
inspection as compliance to this AD, but you
must maintain records of those inspections
according to the regulations governing your
operation. For air carriers operating under
part 121, you may use either the system
established to comply with section 121.369
or an alternative accepted by your principal
maintenance inspector if that alternative:

(1) Includes a method for preserving and
retrieving the records of the inspections
resulting from this AD; and

(2) Meets the requirements of section
121.369(c); and

(3) Maintains the records either
indefinitely or until the work is repeated.

(1) These record keeping requirements
apply only to the records used to document
the mandatory inspections required as a
result of revising the TLS of the
manufacturer’s engine manual as specified in
paragraph (f) of this AD. These record
keeping requirements do not alter or amend
the record keeping requirements for any
other AD or regulatory requirement.

Related Information

(m) For more information about this AD,
contact Ian Dargin, Aerospace Engineer,
Engine Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone (781) 238-7178, fax (781) 238-7199;
e-mail: ian.dargin@faa.gov.

Issued in Burlington, Massachusetts, on
January 24, 2011.

Thomas A. Boudreau,

Acting Assistant Manager, Engine and
Propeller Directorate, Aircraft Certification
Service.

[FR Doc. 2011-1869 Filed 1-27-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2010-0688; Airspace
Docket No. 09-AGL-23]

RIN 2120-AA66

Establishment of Low Altitude Area
Navigation Routes (T-281, T-283,
T-285, T-286, and T-288); Nebraska
and South Dakota

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes five
low altitude Area Navigation (RNAV)
routes, designated T—-281, T-283, T-285,
T-286, and T—288, over Nebraska and
South Dakota; controlled by Denver Air
Route Traffic Control Center (ARTCC)

and Minneapolis ARTCC. T-routes are
low altitude Air Traffic Service routes,
based on RNAYV, for use by aircraft that
have instrument flight rules (IFR)
approved Global Positioning System
(GPS)/Global Navigation Satellite
System (GNSS) equipment. This action
enhances safety and improves the
efficient use of the navigable airspace
within Denver and Minneapolis ARTCC
airspace.

DATES: Effective date 0901 UTC, May 5,
2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Colby Abbott, Airspace, Regulations and
ATC Procedures Group, Office of
Airspace Services, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:

History

On August 5, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to establish five low altitude RNAV
routes within Denver and Minneapolis
ARTCC airspace (75 FR 47252).
Previously, the pilot’s only options are
to either fly Visual Flight Rules (VFR),
VFR-On-Top, file a flight plan with an
altitude high enough for air traffic
control to maintain radar surveillance
and communication frequency coverage,
or fly many miles out of their way to use
established airways. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal. One
comment was received, from the
Aircraft Owners and Pilots Association,
supporting the proposal.
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The Rule

The FAA is amending Title 14 Code
of Federal Regulations (14 CFR) part 71
to establish five low altitude RNAV
routes within Denver and Minneapolis
ARTCC airspace. This action establishes
five T-routes where none exist today
and enables aircraft to navigate between
the sites identified in the regulatory
route descriptions. The routes,
designated as T-281, T—-283, T-285,
T-286, and T—288, will be depicted on
the appropriate IFR En Route Low
Altitude charts and will only be
available for use by GPS/GNSS
equipped aircraft. This action enhances
safety and facilitates the efficient use of
navigable airspace for en route IFR
operations within Denver and
Minneapolis ARTCC airspace.

Low altitude RNAV routes are
published in paragraph 6011 of FAA
Order 7400.9U dated August 18, 2010,
and effective September 15, 2010, which
is incorporated by reference in 14 CFR
71.1. The low altitude RNAV routes
listed in this document will be
published subsequently in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory

T-281 YOZLE, NE to Pierre, SD [New]

YOZLE, NE ....
BOKKI, NE
Ainsworth, NE (ANW) ..
LKOTA, SD
Pierre, SD (PIR)

T-283 Scottsbluff, NE to Pierre, SD [New]
Scottsbluff, NE (BFF)
Gordon, NE (GRN)
WNDED, SD
Pierre, SD (PIR)

* *

T-285 North Platte, NE to Huron, SD [New]

North Platte, NE (LBF)
Thedford, NE (TDD)
MARSS, NE
Valentine, NE (VTN)
LKOTA, SD
Winner, SD (ISD) ....
Huron, SD (HON)

Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it establishes low altitude RNAV routes
(T-routes) over Nebraska and South
Dakota.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental

Order 1050.1E, “Environmental Impacts:
Policies and Procedures,” paragraph
311a. This airspace action is not
expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9U,
Airspace Designations and Reporting
Points, signed August 18, 2010 and
effective September 15, 2010, is
amended as follows:

Paragraph 6011 Area Navigation Routes

Policy Act in accordance with FAA * * * * *
FIX ittt (Lat. 41°01”33” N., long. 99°39’06” W.)
] 5 (Lat. 41°39’55” N., long. 99°52’17” W.)
VOR/DME ...oovviiiiiiiiiiiiiiiiniiiniiininennns (Lat. 42°34’09” N., long. 99°59'23” W.)
WP e (Lat. 43°15"28” N., long. 100°03"14” W.)
VORTARC ittt (Lat. 44°2340” N., long. 100°09°46” W.)
* * * * *
VORTAQG .oiiiiiiiiiiiiiiiiiiiiiiiiiiiiiises (Lat. 41°53’39” N., long. 103°28’55” W.)

T-286 Rapid City, SD to Grand Island, NE [New]

Rapid Gity, SD (RAP)
Gordon, NE (GRN)
EFFEX, NE
Thedford, NE (TDD)
BOKKI, NE
Grand Island, NE (GRI)

. 42°48’04” N., long.
. 43°19'14” N, long.
. 44°23’40” N., long.

102°10°46” W.)
101°32'19” W.)
100°09'46” W.)

* * * * *
VORTAC ..o (Lat. 41°02’55” N., long. 100°44’50” W.)
VOR/DME ...ovvviiiiiiieiiiiieee e (Lat. 41°58’54” N., long. 100°43'09” W.)
FIX orveveeeeeeeeeeeeeeee s eeee e ese s et s e eneeaenn (Lat. 42°27°49” N., long. 100°36715” W.)
NDB oot (Lat. 42°51°42” N., long. 100°32’59” W.)
WP e (Lat. 43°15728” N., long. 100°03’14” W.)
VOR oo (Lat. 43°29'16” N., long. 99°45'41” W.)
VORTAC ..o (Lat. 44°26724” N., long. 98°18’40” W.)
VORTAGC oot (Lat. 43°58734” N., long. 103°00"44” W.

102°10°46” W.

)

. 42°48’04” N., long. )
101°2011” W.)
)

. 42°19’59” N, long.

VOR/DME ...oovviiiiiiiieiiiiiiieeiiininnensesnnnnns (Lat. 41°58’54” N., long. 100°43'09” W.
FIX ovveeeeeeeeteee e et et ee et s ee e eeeeneraenn (Lat. 41°39’55” N., long. 99°52'17” W.)
VORTARC vt (Lat. 40°59’03” N., long. 98°1853” W.)
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T-288 Rapid City, SD to Wolback, NE [New]

Rapid City, SD (RAP) .cccovevveieiiininiiieienene

WNDED, SD ....cccccvvvveeeen.
Valentine, NE (VTN) ......
Ainsworth, NE (ANW) ...
FESNT, NE
Wolbach, NE (OBH)

Lat. 43°58’34” N., long.
Lat. 43°19'14” N., long.
Lat. 42°51°42” N., long.
Lat. 42°34’09” N., long.
Lat. 42°03’57” N., long.
Lat. 41°22’33” N., long.

103°00°44” W.)
101°32'19” W.)
100°32’59” W.)
99°59’23” W.)
99°17’18” W.)
98°21’13” W.)

Issued in Washington, DC, on January 20,
2011.

Edith V. Parish,

Manager, Airspace, Regulations and ATC
Procedures Group.

[FR Doc. 2011-1800 Filed 1-27-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Part 285
RIN 1510-AB29

Offset of Tax Refund Payments To
Collect Delinquent State
Unemployment Compensation Debts

AGENCY: Financial Management Service,
Fiscal Service, Treasury.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule implements the
authority added by the SSI Extension for
Elderly and Disabled Refugees Act of
2008 (“2008 Act”), as amended by the
Claims Resolution Act of 2010 (2010
Act”) to offset overpayments of Federal
taxes (referred to as “tax refund offset”)
to collect delinquent State
unemployment compensation debts.
The Department of the Treasury
(Treasury) will incorporate the
procedures necessary to collect State
unemployment compensation debts as
part of the Treasury Offset Program
(TOP), a centralized offset program
operated by the Financial Management
Service (FMS), a Treasury bureau. FMS
has promulgated a rule governing the
offset of federal tax refunds to collect
delinquent State income tax obligations.
This rule amends FMS regulations to
include unemployment compensation
debts among the types of State debts
that may be collected by tax refund
offset. This rule does not affect any of
the requirements or procedures for
collecting delinquent State income tax
obligations.

DATES: This rule is effective January 28,
2011. Comments must be received by
March 29, 2011.

ADDRESSES: Treasury participates in the
U.S. government’s eRulemaking

Initiative by publishing rulemaking
information on http://
www.regulations.gov. Regulations.gov
offers the public the ability to comment
on, search, and view publicly available
rulemaking materials, including
comments received on rules. Comments
on this rule should be submitted using
only the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions on the Web site for
submitting comments.

Mail: Thomas Dungan, Senior Policy
Analyst, U.S. Department of the
Treasury, Financial Management
Service, 401 14th St., SW., Washington,
DC 20227.

All submissions received must
include the agency name (“Fiscal
Service”) and the title of this
rulemaking. In general, comments
received will be published on
Regulations.gov without change,
including any business or personal
information provided. Comments
received, including attachments and
other supporting materials, are part of
the public record and subject to public
disclosure. Do not enclose any
information in your comment or
supporting materials that you consider
confidential or inappropriate for public
disclosure.

FOR FURTHER INFORMATION CONTACT:
Thomas Dungan, Senior Policy Analyst,
at (202)874-6660, or Tricia Long, Senior
Counsel, at (202) 874—6680.

SUPPLEMENTARY INFORMATION:

I. Background

General. The Internal Revenue Code
authorizes the Secretary of the Treasury
to offset Federal tax refund payments to
satisfy debts owed to the United States,
past-due support collected by States,
and income tax debts owed to States.
The 2008 Act amended section 6402 of
the Internal Revenue Code to authorize
tax refund offset to collect an additional
type of debt unemployment
compensation debts owed to the States
which were incurred as a result of fraud,
and which were not outstanding for
more than ten years. The 2010 Act
expanded that authority to include all
unemployment compensation debts
incurred as a result of the debtor’s
failure to report earnings, whether or

not the failure constituted fraud. The
2010 Act also eliminated the ten-year
time limitation on collection, the
requirement that the debtor reside in the
State seeking to collect the debt, and the
requirement to use certified mail with
return receipt for pre-offset notices.

This rule governs the offset of one
type of payment (i.e., Federal tax
refunds) to pay one type of delinquent
debt (i.e., past-due, legally enforceable
State unemployment debts). FMS has
promulgated separate rules and
procedures governing other types of
offset, such as tax refund offset to
collect nontax debt owed to the United
States (see section 285.2 of this title).

The Treasury Offset Program. FMS
operates TOP to carry out offsets under
the Internal Revenue Code and other
laws. TOP is a centralized offset
program by which FMS offsets
payments to collect delinquent debts
owed to Federal agencies and States.
TOP currently works as follows. FMS
maintains a database containing
information about delinquent debts
submitted and updated by Federal and
State agencies. Before Federal payments,
including Federal tax refund payments,
are disbursed to a payee, FMS compares
the payee information with debt
information in the TOP delinquent debt
database. If the name and taxpayer
identifying number (TIN) associated
with a payment match the name (or
derivative of the name) and TIN
associated with a debt, the payment is
offset in whole or part to satisfy the
debt. FMS transmits amounts collected
to the appropriate agencies or States
owed the delinquent debts after
deducting a fee charged to cover the cost
of the offset program. Information about
a delinquent debt or past-due, legally
enforceable debt will remain in the
debtor database for offset as long as the
debt remains past due and legally
collectible by offset.

Offset of Tax Refund Payments To
Collect Debts Owed to States Through
the Treasury Offset Program. TOP will
be expanded to include the collection of
past-due, legally enforceable State
unemployment compensation debts. As
is done by States for State income tax
debts, before submitting a debt to the
database, States will certify to FMS that
the debt is past due, legally enforceable
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and that all due process prerequisites
have been met.

This rule establishes procedures for
such collection, and amends section
285.8, which governs tax refund offset
to collect State income tax obligations,
because the two types of offset are
similar.

II. Procedural Analyses
Administrative Procedure Act

FMS is promulgating this interim rule
without opportunity for prior public
comment pursuant to the
Administrative Procedure Act, 5 U.S.C.
553 (the “APA”), because FMS has
determined, for the following reasons,
that a comment period would be
unnecessary and contrary to the public
interest. The authority to offset tax
refund payments to collect delinquent
State unemployment debt incurred as a
result of fraud was effective on
September 30, 2008, and the authority
to collect unemployment compensation
debts not resulting from fraud was
effective December 8, 2010. A comment
period is unnecessary because this
interim rule is not required in order to
exercise this authority and does not
change the ongoing TOP offset process.
It only provides guidance for State
agencies and Federal disbursing officials
to facilitate the addition of State
unemployment debts into TOP. Under
this interim rule, State agencies are
required to provide to the debtor the
same pre offset notice, opportunities,
and rights to dispute the debt and seek
waiver as currently required by 26
U.S.C. 6402. Since this interim rule
provides important guidance ensuring
that debtors receive appropriate notices
and opportunities from States that elect
to participate, FMS believes that it is in
the public interest to issue this interim
rule without delaying the effective date
to wait for prior public comment.

For the same reasons, FMS has
determined that good cause exists to
mabke this interim rule effective upon
publication without providing the
30-day period between publication and
the effective date contemplated by 5
U.S.C. 553(d)(3). The public is invited to
submit comments on the interim rule,
which will be taken into account before
a final rule is issued.

Request for Comment on Plain Language

Executive Order 12866 requires each
agency in the executive branch to write
regulations that are simple and easy to
understand. We invite comment on how
to make the proposed rule clearer. For
example, you may wish to discuss: (1)
Whether we have organized the material
to suit your needs; (2) whether the

requirements of the rule are clear; or (3)
whether there is something else we
could do to make this rule easier to
understand.

Regulatory Analysis Planning and
Review

This interim rule is not a significant
regulatory action as defined in
Executive Order 12866. Because no
notice of proposed rulemaking is
required for this rule, the provisions of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) do not apply.

Federalism

This rule has been reviewed under
Executive Order 13132, Federalism.
This rule will not have substantial
direct effects on States, on the
relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Participation in
the program governed by this rule is
voluntary for the States; this rule only
sets forth the general procedures for
State participation. States already
participate in offset of tax refunds to
collect delinquent State income tax
obligations pursuant to 31 CFR 285.8.
This rule merely updates the regulations
to reflect the statutory change
authorizing States to submit additional
debts to TOP for collection by tax
refund offset. Therefore, in accordance
with Executive Order 13132, it is
determined that this rule does not have
sufficient federalism implications to
warrant the preparation of a federalism
summary impact statement.

List of Subjects in 31 CFR Part 285

Administrative practice and
procedure, Black lung benefits, Child
support, Claims, Credit, Debts,
Disability benefits, Federal employees,
Garnishment of wages, Hearing and
appeal procedures, Loan programs,
Privacy, Railroad retirement, Railroad
unemployment insurance, Salaries,
Social Security benefits, Supplemental
Security Income (SSI), Taxes,
Unemployment compensation,
Veterans’ benefits, Wages.

For the reasons set forth in the
preamble, 31 CFR Part 285 is amended
as follows:

PART 285—DEBT COLLECTION
AUTHORITIES UNDER THE DEBT
COLLECTION IMPROVEMENT ACT OF
1996

m 1. The authority citation for part 285
continues to read as follows:

Authority: 5 U.S.C. 5514; 26 U.S.C. 6402;
31 U.S.C. 321, 3701, 3711, 3716, 3719,

3720A, 37203, 3720D; 42 U.S.C. 664; E.O.
13019, 61 FR 51763, 3 CFR, 1996 Comp., P.
216.
m 2. Amend § 285.8 as follows:
m a. Revise the section heading.
m b. In paragraph (a), revise the
definition of “Debt”, revise the
definition of “Debtor”, and add a
definition of “Unemployment
compensation debt” in alphabetical
order.
m c. Revise paragraph (b).
m d. In paragraph (c), revise the heading,
paragraphs (c)(1), (c)(3)(i), and (c)(3)(ii).
m e. In paragraph (d)(2), remove the
words “6402(a), (c), (d) and (e)”
wherever they appear, and add, in their
place, “6402(a), (c), (d), (e) and (f)”.
m f. In paragraph (i), revise the first
sentence.
m g. In paragraph (j), remove the word
“6402(e)” and add, in its place, “6402(e)
or (f)” wherever it occurs.
m h. Remove paragraph (k).
m i. In paragraphs (c)(4), (e)(1)(i), and (f),
remove the words “State income tax
obligation” and add, in their place,
“State income tax obligation or
unemployment compensation debt”
wherever they occur.
m j. In paragraphs (e)(3), (e)(4), and (h),
remove the words “State income tax
obligations” and add, in their place,
“State income tax obligations or
unemployment compensation debts”
wherever they occur.

The revision and additions read as
follows:

§285.8 Offset of tax refund payments to
collect certain debts owed to States.

(a) * *x %

Debt means past-due, legally
enforceable State income tax obligation
or unemployment compensation debt
unless otherwise indicated.

Debtor means a person who owes a
debt.

* * * * *

Unemployment compensation debt
has the same meaning as the term
“covered unemployment debt” as
defined in 26 U.S.C. 6402(f)(4), and
means

(1) A past-due debt for erroneous
payment of unemployment
compensation due to fraud or the
person’s failure to report earnings which
has become final under the law of a
State certified by the Secretary of Labor
pursuant to 26 U.S.C. 3304 and which
remains uncollected;

(2) Contributions due to the
unemployment fund of a State for which
the State has determined the person to
be liable and which remain uncollected;
and

(3) Any penalties and interest
assessed on such debt.



5072

Federal Register/Vol. 76, No. 19/Friday, January 28, 2011/Rules and Regulations

(b) General rule. (1) FMS will offset
tax refunds to collect debt under this
section in accordance with 26 U.S.C.
6402(e) and (f) and this section.

(2) FMS will compare tax refund
payment records, as certified by the IRS,
with records of debts submitted to FMS.
A match will occur when the taxpayer
identifying number (as that term is used
in 26 U.S.C. 6109) and name on a
payment certification record are the
same as the taxpayer identifying number
and name (or derivative of the name) on
a delinquent debt record. When a match
occurs and all other requirements for tax
refund offset have been met, FMS will
reduce the amount of any tax refund
payment payable to a debtor by the
amount of any past-due, legally
enforceable State income tax obligation
or unemployment compensation debt
owed by the debtor. Any amounts not
offset will be paid to the payee(s) listed
in the payment certification record.

(3) FMS will only offset a tax refund
payment for a State income tax
obligation if the address shown on the
Federal tax return for the taxable year of
the overpayment is an address within
the State seeking the offset.

(c) Notification of past-due, legally
enforceable State income tax obligations
or unemployment compensation debts.
(1) Notification. States shall notify FMS
of debts in the manner and format
prescribed by FMS. The notification of
liability must be accompanied by a
certification that the debt is past due
and legally enforceable and that the
State has complied with the
requirements contained in paragraph
(c)(3) of this section and with all Federal
or State requirements applicable to the
collection of debts under this section.
With respect to State income tax
obligations only, the certification must
specifically state that none of the debts
submitted for collection by offset are
debts owed by an individual who has
claimed immunity from State taxation
by reason of being an enrolled member
of an Indian tribe who lives on a
reservation and derives all of his or her
income from that reservation unless
such claim has been adjudicated de
novo on its merits in accordance with
paragraph (c)(3). FMS may reject a
notification that does not comply with
the requirements of this section. Upon
notification of the rejection and the
reason for rejection, the State may

resubmit a corrected notification.
* * * * *

(3)(i) Advance notification to the
debtor of the State’s intent to collect by
Federal tax refund offset. The State is
required to provide a written
notification to the debtor informing the

debtor that the State intends to refer the
debt for collection by tax refund offset.
The notice must give the debtor at least
60 days to present evidence, in
accordance with procedures established
by the State, that all or part of the debt
is not past due or not legally
enforceable, or, in the case of a covered
unemployment compensation debt, the
debt is not due to fraud or the debtor’s
failure to report earnings. In the case of
a State income tax obligation, the notice
must be sent certified mail, return
receipt requested.

(ii) Determination. The State must, in
accordance with procedures established
by the State, consider any evidence
presented by a debtor in response to the
notice described in paragraph (c)(3)(i) of
this section and determine whether an
amount of such debt is past due and
legally enforceable and, in the case of a
covered unemployment compensation
debt, the debt is due to fraud or the
debtor’s failure to report earnings. With
respect to State income tax obligations
only, where the debtor claims that he or
she is immune from State taxation by
reason of being an enrolled member of
an Indian tribe who lives on a
reservation and derives all of his or her
income from that reservation, State
procedures shall include de novo
review on the merits, unless such claims
have been previously adjudicated by a
court of competent jurisdiction. States
shall, upon request from the Secretary of
the Treasury, make such procedures
available to the Secretary of the

Treasury for review.
* * * * *

(i) * * * In accordance with 26 U.S.C.
6402(g), any reduction of a taxpayer’s
refund made pursuant to 26 U.S.C.
6402(e) or (f) shall not be subject to
review by any court of the United States
or by the Secretary of the Treasury, FMS
or IRS in an administrative proceeding.

* *x %
Dated: January 20, 2011.
Richard L. Gregg,
Fiscal Assistant Secretary.
[FR Doc. 2011-1697 Filed 1-27-11; 8:45 am]
BILLING CODE 4810-35-M

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 515
Cuban Assets Control Regulations

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Final rule.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (“OFAC”) is amending the
Cuban Assets Control Regulations to
continue efforts to reach out to the
Cuban people in support of their desire
to freely determine their country’s
future. These amendments implement
policy changes announced by the
President on January 14, 2011, designed
to increase people-to-people contact,
support civil society in Cuba, enhance
the free flow of information to, from,
and among the Cuban people, and help
promote their independence from
Cuban authorities. To implement these
policy changes, OFAC is taking steps
that build upon the President’s April
2009 initiative to, among other things,
allow for greater licensing of travel to
Cuba for educational, cultural, religious,
and journalistic activities and expand
licensing of remittances to Cuba. These
amendments also modify regulations
regarding authorization of transactions
with Cuban national individuals who
have taken up permanent residence
outside of Cuba, as well as implement
certain technical and conforming
changes.

DATES: Effective Date: January 28, 2011.

FOR FURTHER INFORMATION CONTACT:
Assistant Director for Compliance,
Outreach & Implementation, tel.: 202—
622—2490, Assistant Director for
Licensing, tel.: 202-622-2480; Assistant
Director for Policy, tel.: 202-622-4855,
or Chief Counsel (Foreign Assets
Control), tel.: 202—622-2410 (not toll
free numbers).

SUPPLEMENTARY INFORMATION:
Electronic and Facsimile Availability

This document and additional
information concerning OFAC are
available from OFAC’s Web site
(http://www.treasury.gov/ofac). Certain
general information pertaining to
OFAC’s sanctions programs also is
available via facsimile through a 24-
hour fax-on-demand service, tel.: 202/
622-0077.

Background

The U.S. Government issued the
Cuban Assets Control Regulations, 31
CFR part 515 (the “Regulations”), on
July 8, 1963, under the Trading With the
Enemy Act (50 U.S.C. App. 5 et seq.).
On September 3, 2009, OFAC amended
the Regulations to implement measures
announced by the President in April
2009 to promote democracy and human
rights in Cuba by easing travel
restrictions to facilitate greater contact
between separated family members in
the United States and Cuba and by
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increasing the flow of remittances and
information to the Cuban people.

OFAC is now amending the
Regulations to implement certain policy
changes announced by the President on
January 14, 2011, to continue efforts to
reach out to the Cuban people in
support of their desire to freely
determine their country’s future. These
amendments allow for greater licensing
of travel to Cuba for educational,
cultural, religious, and journalistic
activities and expand licensing of
remittances to Cuba. These amendments
also modify regulations regarding
authorization of transactions with
Cuban national individuals who have
taken up permanent residence outside
of Cuba, as well as implement certain
technical and conforming changes.

Travel to Cuba for educational
activities. Section 515.565 is amended
to implement policy changes for travel-
related transactions incident to
educational activities. A new general
license authorizing accredited U.S.
graduate and undergraduate degree-
granting academic institutions to engage
in Cuba travel-related transactions
incident to certain educational activities
replaces the former statement of specific
licensing policy in paragraph (a) of
section 515.565. Specific licenses issued
pursuant to former paragraph (a) were
limited to one year in duration and
covered only “full-time permanent”
employees of, and students enrolled
“at,” a particular licensed institution.
The new general license authorizes
transactions incident to the educational
activities described in paragraph (a) of
section 515.565 by all members of the
faculty and staff (including but not
limited to adjunct faculty and part-time
staff) of a sponsoring U.S. academic
institution. The new general license also
authorizes students to participate in
academic activities in Cuba through any
sponsoring U.S. academic institution,
not only through the accredited U.S.
academic institution at which the
student is pursuing a degree. The
requirement that participation in a
structured educational program in Cuba
or participation in a formal course of
study at a Cuban academic institution
be no shorter than 10 weeks in duration
is removed, and the new general license
instead requires that the study in Cuba
be accepted for credit toward the
student’s degree.

Revised paragraph (b) of section
515.565 sets forth specific licensing
policies. Paragraph (b)(1) provides that
specific licenses may be issued to
authorize travel-related transactions
incident to an individual’s educational
activities of certain types described in
but that are not authorized by the new

general license contained in revised
paragraph (a). New paragraph (b)(3)
allows accredited U.S. graduate or
undergraduate degree-granting academic
institutions, by specific license, to
sponsor or co-sponsor academic
seminars, conferences, and workshops
related to Cuba or global issues
involving Cuba, and it allows faculty,
staff, and students of such institutions
to attend those events. A new note to
section 515.565 explains that U.S.
academic institutions may open
accounts at Cuban financial institutions
for the purpose of accessing funds in
Cuba for transactions authorized
pursuant to that section. Nothing in
these amendments authorizes U.S.
financial institutions to open or use
direct correspondent accounts of their
own at Cuban financial institutions.

People-to-people exchanges. OFAC
also is adding new paragraph (b)(2) to
section 515.565 to restore a statement of
specific licensing policy for “people-to-
people” exchanges. This travel category
provides for specific licenses
authorizing educational exchanges not
involving academic study pursuant to a
degree program when those exchanges
take place under the auspices of an
organization that sponsors and
organizes such programs to promote
people-to-people contact.

Travel to Cuba for religious activities.
Section 515.566 is amended to
implement policy changes for travel-
related transactions incident to religious
activities. A new general license
authorizing religious organizations
located in the United States to engage in
Cuba travel-related transactions incident
to religious activities replaces the
former statement of specific licensing
policy in paragraph (a) of section
515.566. Revised paragraph (b) provides
that specific licenses may be issued to
authorize travel-related transactions
incident to religious activities that are
not authorized by the new general
license contained in revised paragraph
(a). A new note to section 515.566
explains that religious organizations
may open accounts at Cuban financial
institutions for the purpose of accessing
funds in Cuba for transactions
authorized pursuant to that section.
Nothing in these amendments
authorizes U.S. financial institutions to
open or use direct correspondent
accounts of their own at Cuban financial
institutions.

Other travel to Cuba. Section 515.567,
including its heading, is revised to
restore a statement of specific licensing
policy for travel-related transactions
incident to participation in clinics or
workshops. New paragraph (b)(3) of
section 515.567 includes a condition

that any clinics or workshops in Cuba
must be organized and run, at least in
part, by the licensee. Paragraph (b) of
section 515.563 is amended to increase
the scope of the statement of specific
licensing policy for journalistic
activities in Cuba to include free-lance
journalistic projects other than
“articles.”

Remittances. OFAC also is amending
section 515.570 to implement several
policy changes regarding remittances to
Cuba. New paragraph (b) contains a
general license authorizing persons
subject to U.S. jurisdiction to remit up
to $500 per quarter to any Cuban
national, except prohibited officials of
the Government of Cuba or prohibited
members of the Cuban Communist
Party, to support the development of
private businesses, among other
purposes. A second general license has
been added in new paragraph (c),
authorizing unlimited remittances to
religious organizations in Cuba in
support of religious activities. Prior to
this amendment, remittances to
religious organizations in Cuba were
authorized by specific license. New
paragraph (d) contains a third new
general license, authorizing remittances
to close relatives who are students in
Cuba pursuant to an educational license
for the purpose of funding transactions
authorized by the license under which
the student is traveling. Former
paragraphs (b), (c), and (d) have been
redesignated as paragraphs (e), (f), and
(g), respectively. Newly redesignated
paragraph (g)(1) of section 515.570 has
been revised to clarify that specific
licenses may be issued to authorize
remittances to individuals or
independent non-governmental entities
to support the development of private
businesses, including small farms.

Certain transactions with Cuban
nationals who have taken up permanent
residence outside of Cuba. Section
515.505, including its heading, is
revised to add a general license in new
paragraph (d) authorizing certain
transactions with individual nationals
of Cuba who have taken up permanent
residence outside of Cuba (former
paragraphs (d) and (e) have been
redesignated as paragraphs (e) and (f),
respectively). Persons subject to U.S.
jurisdiction may engage in transactions
with such individuals, prospectively, as
if they were unblocked Cuban nationals
as defined in section 515.307 of this
part. All property in which such Cuban
nationals have an interest that was
blocked pursuant to this part prior to
the later of the date on which the
individual took up permanent residence
outside of Cuba or January 28, 2011,
however, remains blocked. To
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determine whether an individual Cuban
national has taken up permanent
residence outside of Cuba, persons
subject to U.S. jurisdiction are required
to collect copies of at least two
documents issued to the individual by
the government authorities of the new
country of permanent residence. An
example illustrating the application of
this general license is found in new
paragraph (f)(4).

Public Participation

Because the amendments of the
Regulations involve a foreign affairs
function, Executive Order 12866 and the
provisions of the Administrative
Procedure Act (5 U.S.C. 553) requiring
notice of proposed rulemaking,
opportunity for public participation,
and delay in effective date are
inapplicable. Because no notice of
proposed rulemaking is required for this
rule, the Regulatory Flexibility Act (5
U.S.C. 601-612) does not apply.

Paperwork Reduction Act

The collections of information related
to the Regulations are contained in 31
CFR part 501 (the “Reporting,
Procedures and Penalties Regulations”).
Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507), those
collections of information have been
approved by the Office of Management
and Budget under control number 1505—
0164. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

List of Subjects in 31 CFR Part 515

Administrative practice and
procedure, Banking, Blocking of assets,
Cuba, Remittances, Reporting and
recordkeeping requirements, Travel
restrictions.

For the reasons set forth in the
preamble, the Department of the
Treasury’s Office of Foreign Assets
Control amends 31 CFR part 515 as set
forth below:

PART 515—CUBAN ASSETS
CONTROL REGULATIONS

m 1. The authority citation for part 515
is revised to read as follows:

Authority: 18 U.S.C. 2332d; 22 U.S.C.
2370(a), 6001-6010, 7201-7211; 31 U.S.C.
321(b); 50 U.S.C. App 1-44; Pub. L. 101-410,
104 Stat. 890 (28 U.S.C. 2461 note); Pub. L.
104-114, 110 Stat. 785 (22 U.S.C. 6021—
6091); Pub. L. 105-277, 112 Stat. 2681; Pub.
L. 111-8, 123 Stat. 524; Pub. L. 111-117, 123
Stat. 3034; E.O. 9193, 7 FR 5205, 3 CFR,
1938-1943 Comp., p. 1174, E.O. 9989, 13 FR
4891, 3 CFR, 1943-1948 Comp., p. 748; Proc.
3447, 27 FR 1085, 3 CFR, 1959-1963 Comp.,

p- 157; E.O. 12854, 58 FR 36587, 3 CFR, 1993
Comp., p. 614.

Subpart E—Licenses, Authorizations,
and Statements of Licensing Policy

m 2. Amend § 515.505 by revising the
section heading and paragraph (b), by
redesignating paragraphs (d) and (e) as
paragraphs (e) and (f), respectively, by
adding new paragraph (d), and by
adding new paragraph (f)(4) to read as
follows:

§515.505 Certain Cuban nationals
unblocked; transactions of certain other
Cuban nationals lawfully present in the
United States; transactions with Cuban
nationals who have taken up permanent
residence outside of Cuba.

* * * * *

(b) Specific licenses unblocking
certain individuals who have taken up
permanent residence outside of Cuba.
Individual nationals of Cuba who have
taken up permanent residence outside
of Cuba may apply to the Office of
Foreign Assets Control to be specifically
licensed as unblocked nationals.
Applications for specific licenses under
this paragraph should include copies of
at least two documents indicating
permanent residence issued by the
government authorities of the new
country of permanent residence, such as
a passport, voter registration card,
permanent resident alien card, or
national identity card. In cases where
two of such documents are not
available, other information will be
considered, such as evidence that the
individual has been resident for the past
two years without interruption in a
single country outside of Cuba or
evidence that the individual does not
intend to, or would not be welcome to,
return to Cuba.

* * * * *

(d) General license authorizing certain
transactions with individuals who have
taken up permanent residence outside
of Cuba. Persons subject to U.S.
jurisdiction are authorized to engage in
any transaction with an individual
national of Cuba who has taken up
permanent residence outside of Cuba as
if the individual national of Cuba were
an unblocked national, as defined in
§515.307 of this part, except that all
property in which the individual
national of Cuba has an interest that was
blocked pursuant to this part prior to
the later of the date on which the
individual took up permanent residence
outside of Cuba or January 28, 2011
shall remain blocked. In determining
whether an individual national of Cuba
has taken up permanent residence
outside of Cuba, persons subject to U.S.
jurisdiction must obtain from the

individual copies of at least two
documents indicating permanent
residence issued by the government
authorities of the new country of
permanent residence, such as a
passport, voter registration card,
permanent resident alien card, or

national identity card.
* * * * *

(f)* * %

(4) Example 4: An individual national
of Cuba who has taken up permanent
residence outside of Cuba wishes to
open a bank account at a branch of a
U.S. bank in Spain and then withdraw
a portion of her previously blocked
funds held by the same U.S. bank’s New
York branch. The individual provides
the Spanish branch with a copy of her
third-country passport and voter
registration card demonstrating her
permanent residence status in the third
country. The Spanish branch may open
an account for the individual and
provide her with banking services. The
New York branch may also handle any
transactions related to this new account
processed through the United States but
may not unblock her funds that had
been blocked prior to the later of the
date on which the individual took up
permanent residence outside of Cuba or
January 28, 2011. Those funds remain
blocked unless and until the individual
is licensed as an unblocked national
pursuant to paragraph (a) or (b) of this
section or the funds are otherwise
unblocked by a separate Office of

Foreign Assets Control authorization.
* * * * *

m 3. Amend § 515.560 by revising
paragraphs (a)(5) through (7), (c)(4)(d)
and (ii), and (f) and by adding new
paragraph (d)(3) to read as follows:

§515.560 Travel-related transactions to,
from, and within Cuba by persons subject
to U.S. jurisdiction.

(a) * % %

(5) Educational activities (general and
specific licenses) (see § 515.565);

(6) Religious activities (general and
specific licenses) (see § 515.566);

(7) Public performances, clinics,
workshops, athletic and other
competitions, and exhibitions (specific
licenses) (see §515.567);

* * * * *

(C) * % %

(4) * % %

(i) The total of all remittances
authorized by § 515.570(a) through (d)
does not exceed $3,000; and

(ii) No emigration remittances
authorized by § 515.570(e) are carried to
Cuba unless a U.S. immigration visa has
been issued for each payee and the
licensed traveler can produce the visa
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recipients’ full names, dates of birth,
visa numbers, and visa dates of

issuance.
* * * * *
(d) E

(3) Compensation earned by a Cuban
national from a U.S. academic
institution up to any amount that can be
substantiated through payment receipts
from such institution as authorized
pursuant to § 515.565(a)(5).

* * * * *

(f) Nothing in this section authorizes
transactions in connection with tourist
travel to Cuba.

m 4. Amend § 515.563 by revising
paragraph (b) to read as follows:

§515.563 Journalistic activities in Cuba.
* * * * *

(b) Specific licenses. (1) Specific
licenses may be issued on a case-by-case
basis authorizing the travel-related
transactions set forth in § 515.560(c) and
other transactions that are directly
incident to journalistic activities in
Cuba for a free-lance journalistic project
upon submission of an adequate written
application including the following
documentation:

(i) A detailed itinerary and a detailed
description of the proposed journalistic
activities; and

(ii) A resume or similar document
showing a record of journalism.

(2) To qualify for a specific license
pursuant to this section, the itinerary in
Cubea for a free-lance journalistic project
must demonstrate that the journalistic
activities constitute a full work schedule
that could not be accomplished in a
shorter period of time.

(3) Specific licenses may be issued
pursuant to this section authorizing
transactions for multiple trips to Cuba
over an extended period of time by
applicants demonstrating a significant
record of journalism.

m 5. Revise § 515.565 to read as follows:

§515.565 Educational activities.

(a) General license. Accredited U.S.
graduate and undergraduate degree-
granting academic institutions,
including faculty, staff, and students of
such institutions, are authorized to
engage in the travel-related transactions
set forth in §515.560(c) and such
additional transactions that are directly
incident to:

(1) Participation in a structured
educational program in Cuba as part of
a course offered for credit by the
sponsoring U.S. academic institution.
An individual traveling to engage in
such transactions must carry a letter on
official letterhead, signed by a
designated representative of the

sponsoring U.S. academic institution,
stating that the Cuba-related travel is
part of a structured educational program
of the sponsoring U.S. academic
institution, and stating that the
individual is a member of the faculty or
staff of that institution or is a student
currently enrolled in a graduate or
undergraduate degree program at an
accredited U.S. academic institution
and that the study in Cuba will be
accepted for credit toward that degree;

(2) Noncommercial academic research
in Cuba specifically related to Cuba and
for the purpose of obtaining a graduate
degree. A student traveling to engage in
such transactions must carry a letter on
official letterhead, signed by a
designated representative of the
sponsoring U.S. academic institution,
stating that the individual is a student
currently enrolled in a graduate degree
program at an accredited U.S. academic
institution, and stating that the research
in Cuba will be accepted for credit
toward that degree;

(3) Participation in a formal course of
study at a Cuban academic institution,
provided the formal course of study in
Cuba will be accepted for credit toward
the student’s graduate or undergraduate
degree. An individual traveling to
engage in such transactions must carry
a letter on official letterhead, signed by
a designated representative of the
sponsoring U.S. academic institution,
stating that the individual is a student
currently enrolled in a graduate or
undergraduate degree program at an
accredited U.S. academic institution
and that the study in Cuba will be
accepted for credit toward that degree;

(4) Teaching at a Cuban academic
institution by an individual regularly
employed in a teaching capacity at the
sponsoring U.S. academic institution,
provided the teaching activities are
related to an academic program at the
Cuban institution and provided that the
duration of the teaching will be no
shorter than 10 weeks. An individual
traveling to engage in such transactions
must carry a letter on official letterhead,
signed by a designated representative of
the sponsoring U.S. academic
institution, stating that the individual is
regularly employed in a teaching
capacity at that institution;

(5) Sponsorship, including the
payment of a stipend or salary, of a
Cuban scholar to teach or engage in
other scholarly activity at the
sponsoring U.S. academic institution (in
addition to those transactions
authorized by the general license
contained in § 515.571). Such earnings
may be remitted to Cuba as provided in
§515.570 or carried on the person of the

Cuban scholar returning to Cuba as
provided in §515.560(d)(3); or

(6) The organization of, and
preparation for, activities described in
paragraphs (a)(1) through (a)(5) of this
section by members of the faculty and
staff of the sponsoring U.S. academic
institution. An individual engaging in
such transactions must carry a letter on
official letterhead, signed by a
designated representative of the
sponsoring U.S. academic institution,
stating that the individual is a member
of the faculty or staff of that institution,
and is traveling to engage in the
transactions authorized by this
paragraph on behalf of that institution.

Note 1 to paragraph (a): U.S. academic
institutions and individual travelers must
retain records related to the travel
transactions authorized pursuant to this
paragraph. See §§501.601 and 501.602 of this
chapter for applicable recordkeeping and
reporting requirements. Exportation of
equipment and other items, including the
transfer of technology or software to foreign
persons (“deemed exportation”), may require
separate authorization from the Department
of Commerce.

Note 2 to paragraph (a): This paragraph
authorizes all members of the faculty and
staff (including but not limited to adjunct
faculty and part-time staff) of the sponsoring
U.S. academic institution to participate in the
activities described in this paragraph. A
student currently enrolled in a graduate or
undergraduate degree program at any
accredited U.S. academic institution is
authorized pursuant to this paragraph to
participate in the academic activities in Cuba
described above through any sponsoring U.S.
academic institution, not only through the
institution at which the student is pursuing
a degree.

(b) Specific licenses. Specific licenses
may be issued on a case-by-case basis
authorizing the travel-related
transactions set forth in § 515.560(c) and
other transactions directly incident to:

(1) An individual’s educational
activities of the types described in
paragraphs (a)(2) through (a)(4) of this
section but not authorized by the
general license contained in paragraph
(a) of this section;

(2) Educational exchanges not
involving academic study pursuant to a
degree program when those exchanges
take place under the auspices of an
organization that sponsors and
organizes such programs to promote
people-to-people contact; or

(3) Sponsorship or co-sponsorship by
an accredited U.S. graduate or
undergraduate degree-granting academic
institution of academic seminars,
conferences, and workshops related to
Cuba or global issues involving Cuba
and attendance at such events by
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faculty, staff, and students of the
licensed institution.

(c) Transactions related to activities
that are primarily tourist-oriented,
including self-directed educational
activities that are intended only for
personal enrichment, will not be
authorized pursuant to this section.

(d) For the purposes of this section,
the term designated representative of
the sponsoring U.S. academic
institution means a person designated
by the relevant dean or the academic
vice-president, provost, or president of
the institution as the official responsible
for overseeing the institution’s Cuba
travel program.

Note to § 515.565: Accredited U.S.
academic institutions engaging in activities
authorized pursuant to this section are
permitted to open and maintain accounts at
Cuban financial institutions for the purpose
of accessing funds in Cuba for transactions
authorized pursuant to this section.

m 6. Revise § 515.566 to read as follows:
§515.566 Religious activities in Cuba.

(a) General license. Religious
organizations located in the United
States, including members and staff of
such organizations, are authorized to
engage in the travel-related transactions
set forth in §515.560(c) and such
additional transactions as are directly
incident to religious activities in Cuba
under the auspices of the organization.
Travel-related transactions pursuant to
this authorization must be for the
purpose of engaging, while in Cuba, in
a full-time program of religious
activities. Financial and material
donations to Cuba or Cuban nationals
are not authorized by this paragraph (a).
All individuals who engage in
transactions in which Cuba or Cuban
nationals have an interest (including
travel-related transactions) pursuant to
this paragraph (a) must carry with them
a letter on official letterhead, signed by
a designated representative of the U.S.
religious organization, confirming that
they are members or staff of the
organization and are traveling to Cuba to
engage in religious activities under the
auspices of the organization.

Note to paragraph (a): U.S. religious
organizations and individual travelers must
retain records related to the travel
transactions authorized pursuant to this
paragraph. See §§501.601 and 501.602 of this
chapter for applicable recordkeeping and
reporting requirements. Financial donations
require separate authorization under
§515.570. See §515.533 for an authorization
of the exportation of items from the United
States to Cuba. Exportation of items to be
used in Cuba may require separate licensing
by the Department of Commerce.

(b) Specific licenses. Specific licenses
may be issued on a case-by-case basis
authorizing the travel-related
transactions set forth in § 515.560(c) and
other transactions that are directly
incident to religious activities not
authorized by the general license
contained in paragraph (a) of this
section. The application for the specific
license must set forth examples of
religious activities to be undertaken in
Cuba. Specific licenses may be issued
pursuant to this section authorizing
transactions for multiple trips over an
extended period of time to engage in a
full-time program of religious activities
in Cuba.

(c) For the purposes of this section,
the term designated representative of
the U.S. religious organization means a
person designated as the official
responsible for overseeing the
organization’s Cuba travel program.

Note to § 515.566: Religious organizations
engaging in activities authorized pursuant to
this section are permitted to open and
maintain accounts at Cuban financial
institutions for the purpose of accessing
funds in Cuba for transactions authorized
pursuant to this section.

m 7. Amend § 515.567 by revising the
section heading and paragraph (b) to
read as follows:

§515.567 Public performances, clinics,
workshops, athletic and other competitions,
and exhibitions.

* * * * *

(b) Public performances, clinics,
workshops, other athletic or non-athletic
competitions, and exhibitions. Specific
licenses, including for multiple trips to
Cuba over an extended period of time,
may be issued on a case-by-case basis
authorizing the travel-related
transactions set forth in § 515.560(c) and
other transactions that are directly
incident to participation in a public
performance, clinic, workshop, athletic
competition not covered by paragraph
(a) of this section, non-athletic
competition, or exhibition in Cuba by
participants in such activities, provided
that:

(1) The event is open for attendance,
and in relevant situations participation,
by the Cuban public;

(2) All U.S. profits from the event
after costs are donated to an
independent nongovernmental
organization in Cuba or a U.S.-based
charity, with the objective, to the extent
possible, of promoting people-to-people
contacts or otherwise benefiting the
Cuban people; and

(3) Any clinics or workshops in Cuba
must be organized and run, at least in

part, by the licensee.
* * * * *

m 8. Revise §515.570 to read as follows:

§515.570 Remittances.

(a) Family remittances authorized.
Persons subject to the jurisdiction of the
United States who are 18 years of age or
older are authorized to make
remittances to nationals of Cuba who
are close relatives, as defined in
§515.339 of this part, of the remitter,
provided that:

(1) The remittances are not made from
a blocked source. Certain remittances
from blocked accounts are authorized
pursuant to paragraph (f) of this section;

(2) The recipient is not a prohibited
official of the Government of Cuba, as
defined in § 515.337 of this part, or a
prohibited member of the Cuban
Communist Party, as defined in
§515.338 of this part; and

(3) The remittances are not made for
emigration-related purposes.
Remittances for emigration-related
purposes are addressed by paragraph (e)
of this section.

(b) Periodic $500 remittances
authorized. Persons subject to the
jurisdiction of the United States are
authorized to make remittances to
Cuban nationals, including, but not
limited to, remittances to support the
development of private businesses,
provided that:

(1) The remitter’s total remittances
pursuant to paragraph (b) of this section
to any one Cuban national do not
exceed $500 in any consecutive three-
month period;

(2) The remittances are not made from
a blocked source;

(3) The recipient is not a prohibited
official of the Government of Cuba, as
defined in §515.337 of this part, or a
prohibited member of the Cuban
Communist Party, as defined in
§515.338 of this part;

(4) The remittances are not made for
emigration-related purposes.
Remittances for emigration-related
purposes are addressed by paragraph (e)
of this section; and

(5) The remitter, if an individual, is 18
years of age or older.

(c) Remittances to religious
organizations in Cuba authorized.
Persons subject to the jurisdiction of the
United States are authorized to make
remittances to religious organizations in
Cuba in support of religious activities,
provided that the remittances are not
made from a blocked source and that the
remitter, if an individual, is 18 years of
age or older.

(d) Remittances to students in Cuba
pursuant to an educational license
authorized. Persons subject to the
jurisdiction of the United States who are
18 years of age or older are authorized



Federal Register/Vol. 76, No. 19/Friday, January 28, 2011/Rules and Regulations

5077

to make remittances to close relatives, as
defined in §515.339 of this part, who
are students in Cuba pursuant to the
general license authorizing certain
educational activities in § 515.565(a) of
this part or a specific license issued
pursuant to § 515.565(b) of this part,
provided that the remittances are not
made from a blocked source and are for
the purpose of funding transactions
authorized by the general license in
§515.565(a) of this part or the specific
license issued pursuant to § 515.565(b)
of this part under which the student is
traveling.

(e) Two one-time $1,000 emigration-
related remittances authorized. Persons
subject to the jurisdiction of the United
States are authorized to remit the
following amounts:

(1) Up to $1,000 per payee on a one-
time basis to Cuban nationals for the
purpose of covering the payees’
preliminary expenses associated with
emigrating from Cuba to the United
States. These remittances may be sent
before the payees have received valid
visas issued by the State Department or
other approved U.S. immigration
documents, but may not be carried by a
licensed traveler to Cuba until the
payees have received valid visas issued
by the State Department or other
approved U.S. immigration documents.
See §515.560(c)(4) of this part for the
rules regarding the carrying of
authorized remittances to Cuba. These
remittances may not be made from a
blocked source unless authorized
pursuant to paragraph (f) of this section.

(2) Up to an additional $1,000 per
payee on a one-time basis to Cuban
nationals for the purpose of enabling the
payees to emigrate from Cuba to the
United States, including for the
purchase of airline tickets and payment
of exit or third-country visa fees or other
travel-related fees. These remittances
may be sent only once the payees have
received valid visas issued by the State
Department or other approved U.S.
immigration documents. A remitter
must be able to provide the visa
recipients’ full names, dates of birth,
visa numbers, and visa dates of
issuance. See § 515.560(c)(4) of this part
for the rules regarding the carrying of
authorized remittances to Cuba. These
remittances may not be made from a
blocked source unless authorized
pursuant to paragraph (f) of this section.

(f) Certain remittances from blocked
sources authorized. Provided the
recipient is not a prohibited official of
the Government of Cuba, as defined in
§515.337 of this part, or a prohibited
member of the Cuban Communist Party,
as defined in § 515.338 of this part,

certain remittances from blocked
sources are authorized as follows:

(1) Funds deposited in a blocked
account in a banking institution in the
United States held in the name of, or in
which the beneficial interest is held by,
a national of Cuba as a result of a valid
testamentary disposition, intestate
succession, or payment from a life
insurance policy or annuity contract
triggered by the death of the policy or
contract holder may be remitted:

(i) To that national of Cuba, provided
that s/he is a close relative, as defined
in § 515.339 of this part, of the
decedent;

(ii) To that national of Cuba as
emigration-related remittances in the
amounts and consistent with the criteria
set forth in paragraph (e) of this section.

(2) Up to $300 in any consecutive
three-month period may be remitted
from any blocked account in a banking
institution in the United States to a
Cuban national in a third country who
is an individual in whose name, or for
whose beneficial interest, the account is
held.

(g) Specific licenses. Specific licenses
may be issued on a case-by-case basis
authorizing the following:

(1) Remittances by persons subject to
U.S. jurisdiction to independent non-
governmental entities in Cuba,
including but not limited to pro-
democracy groups and civil society
groups, and to members of such groups
or organizations, or to individuals or
independent non-governmental entities
to support the development of private
businesses, including small farms;

(2) Remittances from a blocked
account to a Cuban national in excess of
the amount specified in paragraph (f)(2)
of this section; or

(3) Remittances by persons subject to
U.S. jurisdiction to a person in Cuba,
directly or indirectly, for transactions to
facilitate non-immigrant travel by an
individual in Cuba to the United States
under circumstances where
humanitarian need is demonstrated,
including but not limited to illness or
other medical emergency.

Note to § 515.570: For the rules relating to
the carrying of remittances to Cuba, see
§515.560(c)(4) of this part. Persons subject to
U.S. jurisdiction are prohibited from
engaging in the collection or forwarding of
remittances to Cuba unless authorized
pursuant to § 515.572. For a list of authorized
U.S. remittance service providers other than
depository institutions, see the “List of
Authorized Providers of Air, Travel and
Remittance Forwarding Services to Cuba”
available from OFAC’s Web site (http://
www.treasury.gov/ofac).

m 9. Amend §515.571 by revising
paragraph (a)(5)(i) and the note to
§515.571 to read as follows:

§515.571 Certain transactions incident to
travel to, from, and within the United States
by Cuban nationals.

* k%

Eg)) * x %

(i) This paragraph (a)(5) does not
authorize receipt of compensation in
excess of amounts covering living
expenses and the acquisition of goods
for personal consumption. See
§515.565(a)(5) of this part for an
authorization of payments to certain
Cuban scholars of stipends or salaries

that exceed this limit.
* * * * *

Note to § 515.571: For the authorization of
certain transactions by Cuban nationals who
become U.S. citizens, apply for or receive
U.S. permanent resident alien status, or are
lawfully present in the United States in a
non-visitor status, see § 515.505 of this part.

m 10. Amend § 515.577 by revising the
paragraph (a) introductory text to read
as follows:

§515.577 Authorized transactions
necessary and ordinarily incident to
publishing.

(a) To the extent that such activities
are not exempt from this part, and
subject to the restrictions set forth in
paragraphs (b) through (d) of this
section, persons subject to the
jurisdiction of the United States are
authorized to engage in all transactions
necessary and ordinarily incident to the
publishing and marketing of
manuscripts, books, journals, and
newspapers in paper or electronic
format (collectively, “written
publications”). This section does not
apply if the parties to the transactions
described in this paragraph include the
Government of Cuba. For the purposes
of this section, the term “Government of
Cuba” includes the state and the
Government of Cuba, as well as any
political subdivision, agency, or
instrumentality thereof, including the
Central Bank of Cuba; prohibited
officials of the Government of Cuba, as
defined in § 515.337 of this part;
prohibited members of the Cuban
Communist Party, as defined in
§515.338 of this part; employees of the
Ministry of Justice; and any person
acting or purporting to act directly or
indirectly on behalf of any of the
foregoing with respect to the
transactions described in this paragraph.
For the purposes of this section, the
term “Government of Cuba” does not
include any academic and research
institutions and their personnel.
Pursuant to this section, the following
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activities are authorized, provided that
persons subject to the jurisdiction of the
United States ensure that they are not
engaging, without separate
authorization, in the activities identified
in paragraphs (b) through (d) of this
section:

* * * * *

Dated: January 25, 2011.
Adam J. Szubin,
Director, Office of Foreign Assets Control.
[FR Doc. 2011-1969 Filed 1-27—11; 8:45 am]
BILLING CODE 4810-AL—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2010-0850; FRL-9258-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Wisconsin; The Milwaukee-Racine and
Sheboygan Areas; Determination of
Attainment of the 1997 8-Hour Ozone
Standard; Withdrawal of Direct Final
Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: Due to the receipt of an
adverse comment, EPA is withdrawing
the December 15, 2010 (75 FR 78164),
direct final rule making determinations
under the Clean Air Act that the
Milwaukee-Racine and Sheboygan,
Wisconsin areas have attained the 1997
8-hour ozone National Ambient Air
Quality Standard. The Milwaukee-
Racine area includes Milwaukee,
Ozaukee, Racine, Washington,
Waukesha, and Kenosha Counties. The
Sheboygan area includes Sheboygan
County. In the direct final rule, EPA
stated that if adverse comments were
submitted by January 14, 2011, the rule
would be withdrawn and not take effect.
On January 14, 2011, EPA received a
comment. EPA believes this comment is
adverse and, therefore, EPA is
withdrawing the direct final rule. EPA
will address the comment in a
subsequent final action based upon the
proposed action also published on
December 15, 2010 (75 FR 78197. EPA
will not institute a second comment
period on this action.

DATES: The direct final rule published at
75 FR 78164 on December 15, 2010, is
withdrawn as of January 28, 2011.

FOR FURTHER INFORMATION CONTACT:
Kathleen D’Agostino, Environmental
Engineer, Attainment Planning and
Maintenance Section, Air Programs

Branch (AR-18]), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886-1767,
dagostino.kathleen@epa.gov.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: January 19, 2011.

Susan Hedman,

Regional Administrator, Region 5.

PART 52—[AMENDED]

Accordingly, the amendment to 40
CFR 52.2585 published in the Federal
Register on December 15, 2010 (75 FR
78164) on page 78167 is withdrawn as
of January 28, 2011.

[FR Doc. 2011-1770 Filed 1-27-11; 8:45 am|]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2010-0663-201061; FRL—
9259-2]

Approval and Promulgation of Air
Quality Implementation Plans:
Tennessee; Approval of Section
110(a)(1) Maintenance Plan for the
1997 8-Hour Ozone Standards for the
Nashville, TN, Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve a revision to the Tennessee
State Implementation Plan (SIP)
concerning the maintenance plan
addressing the 1997 8-hour ozone
standards for the Nashville, Tennessee
1997 8-hour ozone maintenance area,
which is comprised of Davidson,
Rutherford, Sumner, Williamson, and
Wilson Counties in their entireties
(hereafter referred to as the “Nashville
Area”). This maintenance plan was
submitted by the State of Tennessee
Department of Environment and
Conservation (TDEC) on August 3, 2010,
for parallel processing. TDEC submitted
the final version of the SIP on October
13, 2010. The maintenance plan ensures
the continued attainment of the 1997
8-hour ozone national ambient air
quality standards (NAAQS) through the
year 2018. This plan meets the statutory

and regulatory requirements, and is
consistent with EPA’s guidance. EPA is
taking final action to approve the
revision to the Tennessee SIP, pursuant
to the Clean Air Act (CAA). EPA is also
in the process of establishing a new
8-hour ozone NAAQS, and expects to
finalize the reconsidered NAAQS by
July 2011. Today’s action, however,
relates only to the 1997 8-hour ozone
NAAQS. Requirements for the Nashville
Area under the 2011 NAAQS will be
addressed in the future.

DATES: This rule will be effective
February 28, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04—-OAR-
2010-0663. All documents in the
electronic docket are listed on the
http://www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that, if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Royce Dansby-Sparks, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Royce
Dansby-Sparks may be reached by
phone at (404) 562-9187 or by
electronic mail address dansby-
sparks.royce@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background

II. EPA Guidance and CAA Requirements
III. Today’s Action

IV. Final Action

V. Statutory and Executive Order Reviews
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I. Background

In accordance with the CAA, the
Nashville Area was designated
nonattainment for the 1-hour ozone
NAAQS on November 6, 1991, 56 FR
56694 (effective January 6, 1992, 60 FR
7124). On November 14, 1994, the State
of Tennessee, through the TDEC,
submitted a request to redesignate the
Nashville Area to attainment for the
1-hour ozone NAAQS. Subsequently on
August 9, 1995, and January 19, 1996,
Tennessee submitted supplementary
information which included revised
contingency measures and emission
projections. Included with the 1-hour
ozone redesignation request, Tennessee
submitted the required 1-hour ozone
monitoring data and maintenance plan
ensuring the Area would remain in
attainment for the 1-hour ozone NAAQS
for at least a period of 10 years
(consistent with CAA 175A(a)). The
maintenance plan submitted by
Tennessee followed EPA guidance for
maintenance areas, subject to section
175A of the CAA.

On October 30, 1996, EPA approved
Tennessee’s request to redesignate the
Nashville Area to attainment for the 1-
hour ozone NAAQS (61 FR 55903). The
maintenance plan for the Area became
effective on October 30, 1996.
Tennessee later updated the
maintenance plan in accordance with
section 175(A)(b) on August 10, 2005, to
extend the maintenance plan to cover
additional years such that the entire
maintenance period was for at least 20
years after the initial redesignation of
the Area to attainment. EPA approved
Tennessee’s maintenance plan update
for the Nashville Area on November 1,
2005 (70 FR 65838).

II. EPA Guidance and CAA
Requirements

On April 30, 2004, EPA designated
and classified areas for the 1997 8-hour
ozone NAAQS (69 FR 23858), and
published the final Phase 1 Rule for
implementation of the 1997 8-hour
ozone NAAQS (69 FR 23951) (Phase 1
Rule), ultimately revoking the 1-hour
ozone NAAQS. The Nashville Area,
however, was still required to fulfill
requirements under the 1-hour ozone
NAAQS due to its participation in an
Early Action Compact (EAC). For areas
participating in an EAC, the effective
designation date for the 1997 8-hour
ozone NAAQS was deferred until
December 31, 2006, in a final action
published by EPA on August 19, 2005
(70 FR 50988) and later extended to
April 15, 2008 (71 FR 69022) for most
of the EAC Areas, including Nashville,
so long as the Area continued to meet

milestone requirements. Therefore, the
requirement for an attainment area to
submit a 10-year maintenance plan
under 110(a)(1) of the CAA and the
Phase 1 Rule was also postponed until
the Area was effectively designated for
the 1997 8-hour ozone NAAQS. The
Nashville Area was later designated as
attainment for the 1997 8-hour ozone
NAAQS, effective April 15, 2008, with
the 1-hour ozone requirements no
longer effective on April 15, 2009 (73 FR
17897). Tennessee was consequently
required to submit a 10-year
maintenance plan under section
110(a)(1) of the CAA and the Phase 1
Rule for the Nashville Area.

On May 20, 2005, EPA issued
guidance providing information as to
how a state might fulfill the
maintenance plan obligation established
by the CAA and the Phase I Rule
(Memorandum from Lydia N. Wegman
to Air Division Directors, Maintenance
Plan Guidance Document for Certain 8-
hour Ozone Areas Under Section
110(a)(1) of Clean Air Act, May 20,
2005—hereafter referred to as “Wegman
Memorandum”). On December 22, 2006,
the United States Court of Appeals for
the District of Columbia Circuit issued
an opinion that vacated portions of
EPA’s Phase I Rule. See South Coast Air
Quality Management District. v. EPA,
472 F.3d 882 (D.C. Cir. 2006). The Court
vacated those portions of the Phase I
Rule that provided for regulation of the
1997 8-hour ozone nonattainment areas
designated under Subpart 1 (of part D of
the CAA), in lieu of Subpart 2 among
other portions. The Court’s decision did
not alter any 8-hour ozone attainment
area requirements under the Phase I
Rule for CAA section 110(a)(1)
maintenance plans.

On August 3, 2010, TDEC submitted
a draft revision to EPA for approval into
the Tennessee SIP to ensure the
continued attainment of the 1997 8-hour
ozone NAAQS through the year 2018.
Subsequently, on October 8, 2010, EPA
published a proposed rulemaking to
approve Tennessee’s August 3, 2010,
SIP revision under parallel processing.
75 FR 62354. Detailed background
information and EPA’s rationale for the
proposed approval are provided in
EPA’s October 8, 2010, Federal Register
notice. EPA’s October 8, 2010, proposed
approval was contingent upon
Tennessee providing a final SIP revision
that was substantively the same as the
revision proposed for approval by EPA
in the October 8, 2010, proposed
rulemaking. Tennessee provided its
final SIP revision on October 13, 2010.
There were no changes between
Tennessee’s August 3, 2010, draft SIP
revision and the final SIP revision

which was provided on October 13,
2010. EPA has determined that
Tennessee’s October 13, 2010, submittal
satisfies the section 110(a)(1) CAA
requirements for a plan that provides for
implementation, maintenance, and
enforcement of the 1997 8-hour ozone
NAAQS in the Nashville maintenance
area.

III. Today’s Action

EPA is taking final action to approve
the SIP revision concerning the
110(a)(1) maintenance plan addressing
the 1997 8-hour ozone NAAQS for the
Nashville Area. This maintenance plan
was submitted to EPA on October 13,
2010, by the State of Tennessee, to
ensure the continued attainment of the
1997 8-hour ozone NAAQS through the
year 2018. This approval action is based
on EPA’s analyses of whether this
request complies with section 110 of the
CAA and 40 CFR 51.905(a)(4). EPA’s
analyses of Tennessee’s submittal are
described in detail in the proposed rule
published October 8, 2010 (75 FR
62354).

The comment period for this
proposed action closed on November 8,
2010. EPA did not receive any adverse
comments on this action during the
public comment period. However, EPA
is making note of two typographical
errors in the October 8, 2010, proposed
rulemaking notice (75 FR 62354). When
referring to the date that the State of
Tennessee requested the Nashville Area
be redesignated to attainment for the 1-
hour ozone NAAQS, the date was
inadvertently listed as 2004 instead of
1994. Additionally, the discussion of
Table 3 on page 62357 of the October 8,
2010, proposed rulemaking notice
incorrectly stated that the maximum
2007-2009 8-hour ozone design value
was 0.079 parts per million (ppm) when
the correct value, as listed correctly in
Table 3, is 0.078 ppm.

IV. Final Action

Pursuant to section 110 of the CAA,
EPA is approving the maintenance plan
addressing the 1997 8-hour ozone
NAAQS for the Nashville Area, which
was submitted by Tennessee on October
13, 2010, and ensures continued
attainment of the 1997 8-hour ozone
NAAQS through the year 2018. EPA has
evaluated the State’s submittal and has
determined that it meets the applicable
requirements of the CAA and EPA
regulations, and is consistent with EPA
policy. On March 12, 2008, EPA issued
arevised ozone NAAQS. EPA
subsequently announced a
reconsideration of the 2008 NAAQS,
and proposed new 8-hour ozone
NAAQS in January 2010. The current
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action, however, is being taken to
address requirements under the 1997
ozone NAAQS. Requirements for the
Nashville Area under the 2011 NAAQS
will be addressed in the future.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States

Court of Appeals for the appropriate
circuit by March 29, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: January 13, 2011.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

EPA amends 40 CFR part 52 as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart RR—Tennessee

m 2. Section 52.2220(e), is amended by
adding a new entry for ‘Nashville
8-Hour Ozone Maintenance Plan
Section 110(a)(1)” to read as follows:

§52.2220 Identification of plan.
* * * * *
(e) * *x %

EPA—Approved Tennessee Non-
Regulatory Provisions

Name of non-regulatory
SIP provision

Applicable geographic or
nonattainment area

State effective date

EPA approval date

Explanation

* *

Nashville 8-Hour Ozone
110(a)(1) Maintenance
Plan.

Nashville 8-Hour Ozone
Attainment Area.

* * *

October 13, 2010

1/28/11 [insert citation of
publication].

* *

Maintenance plan for the
1997 8-hour ozone
NAAQS.

[FR Doc. 2011-1782 Filed 1-27-11; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 64

[Docket ID FEMA-2011-0002; Internal
Agency Docket No. FEMA-8165]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-2953.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the NFIP,

42 U.S.C. 4001 et seq., , unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59. Accordingly, the communities will
be suspended on the effective date in
the third column. As of that date, flood
insurance will no longer be available in
the community. However, some of these
communities may adopt and submit the
required documentation of legally
enforceable floodplain management
measures after this rule is published but
prior to the actual suspension date.
These communities will not be
suspended and will continue their
eligibility for the sale of insurance. A
notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, FEMA has identified the
Special Flood Hazard Areas (SFHAs) in
these communities by publishing a
Flood Insurance Rate Map (FIRM). The
date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may legally be provided for
construction or acquisition of buildings
in identified SFHAs for communities
not participating in the NFIP and
identified for more than a year, on
FEMA'’s initial flood insurance map of
the community as having flood-prone
areas (section 202(a) of the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment under 5 U.S.C. 553(b)
are impracticable and unnecessary
because communities listed in this final
rule have been adequately notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were

made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
remedial action takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for part 64

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:
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Date certain
C it Effective dat thorization/ llati f | C t effecti fepi?ral
: ommuni ective date authorization/cancellation o urrent effective assistance
State and location No. Y sale of flood insurance in community map Date no longer
available
in SFHAs
Region Il
Virginia: Petersburg, City of, Independent 510112 | November 7, 1973, Emerg; March 16, | Feb. 4, 2011 ..... Feb. 4, 2011.
City. 1981, Reg; February 4, 2011, Susp.
Region V
lllinois:
Banner, Village of, Fulton County ......... 170743 | December 30, 1975, Emerg; July 2, 1981, | ...... do* .. Do.
Reg; February 4, 2011, Susp.
Fulton County, Unincorporated Areas ... 170241 | November 13, 1979, Emerg; January 17, | ...... (o [0 Do.
1986, Reg; February 4, 2011, Susp.
Lewistown, City of, Fulton County ......... 170782 | July 28, 1975, Emerg; October 5, 1984, | ...... do™ e Do.
Reg; February 4, 2011, Susp.
Liverpool, Village of, Fulton County ...... 170762 | December 10, 1974, Emerg; June 15, 1981, | ...... [o [o Do.
Reg; February 4, 2011, Susp.
Mark, Village of, Putnam County .......... 170572 | April 23, 1976, Emerg; January 3, 1985, | ...... do* i Do.
Reg; February 4, 2011, Susp.
Putnam County, Unincorporated Areas 170993 | June 5, 1981, Emerg; November 15, 1984, | ...... do* s Do.
Reg; February 4, 2011, Susp.
Standard, Village of, Putnam County .... 171012 | January 16, 1984, Emerg; March 1, 1987, | ...... do* .. Do.
Reg; February 4, 2011, Susp.
Minnesota: Bertha, City of, Todd County 270474 | April 7, 1975, Emerg; July 17, 1986, Reg; | ...... do* i Do.
February 4, 2011, Susp.
Browerville, City of, Todd County .......... 270475 | April 16, 1974, Emerg; September 30, | ...... (o [0 RN Do.
1988, Reg; February 4, 2011, Susp.
Clarissa, City of, Todd County .............. 270476 | April 30, 1974, Emerg; June 3, 1986, Reg; | ...... [o [o Do.
February 4, 2011, Susp.
Eagle Bend, City of, Todd County ........ 270477 | July 2, 1974, Emerg; June 3, 1986, Reg; | ...... do* .. Do.
February 4, 2011, Susp.
Hewitt, City of, Todd County ................. 270478 | September 16, 1975, Emerg; June 8, 1984, | ...... {0 [0 R Do.
Reg; February 4, 2011, Susp.
Long Prairie, City of, Todd County ........ 270479 | April 16, 1974, Emerg; July 16, 1980, Reg; | ...... do* ...l Do.
February 4, 2011, Susp.
Todd County, Unincorporated Areas ..... 270551 | February 1, 1974, Emerg; September 1, | ..... do* e Do.
1988, Reg; February 4, 2011, Susp.
Region VI
Arkansas:
Harrisburg, City of, Poinsett County ...... 050173 | February 27, 1975, Emerg; November 1, | ..... do™ e Do.
1985, Reg; February 4, 2011, Susp.
Lepanto, City of, Poinsett County ......... 050174 | July 17, 1974, Emerg; July 4, 1988, Reg; | ...... (o [0 Do.
February 4, 2011, Susp.
Marked Tree, City of, Poinsett County .. 050175 | May 21, 1975, Emerg; July 16, 1980, Reg; | ...... (o [0 R Do.
February 4, 2011, Susp.
Poinsett County, Unincorporated Areas 050172 | May 6, 1983, Emerg; August 19, 1987, | ..... (o [0 RN Do.
Reg; February 4, 2011, Susp.
Trumann, City of, Poinsett County ........ 050176 | September 5, 1974, Emerg; April 15, 1979, | ...... (o [0 RN Do.
Reg; February 4, 2011, Susp.
Tyronza, City of, Poinsett County ......... 050371 | May 12, 1975, Emerg; September 28, 1982, | ...... [o [o Do.
Reg; February 4, 2011, Susp.
Waldenburg, Town of, Poinsett County 050497 | June 16, 2010, Emerg; February 4, 2011, | ...... do* .. Do.
Reg; February 4, 2011, Susp.
Weiner, City of, Poinsett County ........... 050373 | October 31, 1975, Emerg; September 28, | ...... {0 [0 R Do.
1982, Reg; February 4, 2011, Susp.
Oklahoma:
Boynton, Town of, Muskogee County ... 400120 | June 24, 1976, Emerg; September 28, | ...... do* s Do.
1979, Reg; February 4, 2011, Susp.
Braggs, Town of, Muskogee County ..... 400121 | October 30, 1975, Emerg; May 25, 1978, | ...... (o [0 R Do.
Reg; February 4, 2011, Susp.
Fort Gibson, Town of, Cherokee and 400123 | July 8, 1977, Emerg; July 16, 1980, Reg; | ...... [o [0 Do.
Muskogee Counties. February 4, 2011, Susp.
Haskell, Town of, Muskogee County .... 400124 | August 7, 1975, Emerg; December 4, 1979, | ...... do* .. Do.
Reg; February 4, 2011, Susp.
Muskogee, City of, Muskogee County .. 400125 | April 22, 1975, Emerg; July 2, 1980, Reg; | ...... {0 [0 R Do.
February 4, 2011, Susp.
Muskogee  County, Unincorporated 400491 | September 27, 1985, Emerg; March 4, | ..... do™ e Do.
Areas. 1991, Reg; February 4, 2011, Susp.
Oktaha, Town of, Muskogee County ..... 400126 | October 14, 1975, Emerg; May 25, 1978, | ...... {0 [0 R Do.
Reg; February 4, 2011, Susp.
Porum, Town of, Muskogee County ...... 400127 | May 21, 1976, Emerg; April 15, 1980, Reg; | ...... [o [0 A Do.

February 4, 2011, Susp.
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Date certain
C it Effective dat thorization/ llati f | C t effecti fepi?ral
: ommuni ective date authorization/cancellation o urrent effective assistance
State and location No. Y sale of flood insurance in community map Date no longer
available
in SFHAs
Taft, Town of, Muskogee County .......... 400128 | June 26, 1976, Emerg; August 25, 1987, | ...... do™ i Do.
Reg; February 4, 2011, Susp.
Wainwright, Town of, Muskogee County 400129 | March 9, 1976, Emerg; August 8, 1978, | ...... do™ i Do.
Reg; February 4, 2011, Susp.
Warner, Town of, Muskogee County .... 400130 | December 29, 1976, Emerg; May 25, 1978, | ...... do™ i Do.
Reg; February 4, 2011, Susp.
Webbers Falls, Town of, Muskogee 400131 | November 28, 1975, Emerg; May 1, 1980, | ...... do™ e Do.
County. Reg; February 4, 2011, Susp.
Texas:
Bandera County, Unincorporated Areas 480020 | January 21, 1974, Emerg; November 1, | ..... do* s Do.
1978, Reg; February 4, 2011, Susp.
Benavides, City of, Duval County ......... 480792 | July 24, 1975, Emerg; March 4, 1986, Reg; | ...... do* i Do.
February 4, 2011, Susp.
Colorado County, WCID Number 2 ....... 481489 | October 28, 1977, Emerg; June 1, 1988, | ...... (o [0 R Do.
Reg; February 4, 2011, Susp.
Colorado County, Unincorporated Areas 480144 | February 29, 1980, Emerg; September 19, | ...... do* s Do.
1990, Reg; February 4, 2011, Susp.
Columbus, City of, Colorado County ..... 480145 | February 19, 1975, Emerg; June 19, 1985, | ...... (o [0 R Do.
Reg; February 4, 2011, Susp.
Duval County, Unincorporated Areas .... 480202 | July 24, 1975, Emerg; May 1, 1987, Reg; | ...... do* s Do.
February 4, 2011, Susp.
Eagle Lake, City of, Colorado County ... 480146 | July 30, 1975, Emerg; April 1, 1987, Reg; | ...... (o [0 R Do.
February 4, 2011, Susp.
Lamesa, City of, Dawson County .......... 480191 | February 25, 1972, Emerg; April 30, 1976, | ...... (o [0 R Do.
Reg; February 4, 2011, Susp.
San Diego, City of, Duval and Jim 481199 | December 26, 1975, Emerg; March 1, | ... {0 [0 R Do.
Wells Counties. 1987, Reg; February 4, 2011, Susp.

*-do- = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Dated: January 19, 2011.
Sandra K. Knight,

Deputy Federal Insurance and Mitigation
Administrator, Mitigation.

[FR Doc. 2011-1930 Filed 1-27-11; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 26
[Docket No. 0ST-2010-0118]
RIN 2105-AD75

Disadvantaged Business Enterprise:
Program Improvements

AGENCY: Office of the Secretary (OST),
DOT.

ACTION: Final rule.

SUMMARY: This rule improves the
administration of the Disadvantaged
Business Enterprise (DBE) program by
increasing accountability for recipients
with respect to meeting overall goals,
modifying and updating certification
requirements, adjusting the personal net
worth (PNW) threshold for inflation,
providing for expedited interstate
certification, adding provisions to foster
small business participation, improving

post-award oversight, and addressing
other issues.

DATES: Effective Dates: This rule is
effective February 28, 2011.

FOR FURTHER INFORMATION CONTACT:
Robert C. Ashby, Deputy Assistant
General Counsel for Regulation and
Enforcement, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
Room W94-302, 202-366—-9310,
bob.ashby@dot.gov.

SUPPLEMENTARY INFORMATION: The
Department of Transportation issued an
advance notice of proposed rulemaking
(ANPRM) concerning several DBE
program issues on April 8, 2009 (74 FR
15904). The first issue raised in the
ANPRM concerned counting of items
obtained by a DBE subcontractor from
its prime contractor. The second
concerned ways of encouraging the
“unbundling” of contracts to facilitate
participation by small businesses,
including DBEs. The third was a request
for comments on potential
improvements to the DBE application
form and personal net worth (PNW)
form. The fourth asked for suggestions
related to program oversight. The fifth
concerned potential regulatory action to
facilitate certification for firms seeking
to work as DBEs in more than one state.

The sixth concerned additional
limitations on the discretion of prime
contractors to terminate DBEs for
convenience, once the prime contractor
had committed to using the DBE as part
of its showing of good faith efforts. The
Department received approximately 30
comment letters regarding these issues.

On May 10, 2010, the Department
issued a notice of proposed rulemaking
(NPRM) seeking further comment on
proposals based on the ANPRM and
proposing new provisions (75 FR
25815). The NPRM proposed an
inflationary adjustment of the PNW cap
to $1.31 million, the figure that would
result from proposed Federal Aviation
Administration (FAA) reauthorization
legislation then pending in both Houses
of Congress. The Department proposed
additional measures to hold recipients
accountable for their performance in
achieving DBE overall goals.

The NPRM also proposed
amendments to the certification-related
provisions of the DBE regulation. Those
proposals resulted from the
Department’s experience dealing with
certification issues and certification
appeal cases during the years since the
last major revision of the DBE rule in
1999. The proposed amendments were
intended to clarify issues that have
arisen and avoid problems with which
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recipients (i.e., state highway agencies,
transit authorities, and airport sponsors
who receive DOT grant financial
assistance) and the Department have
had to grapple over the last 11 years.

The Department received
approximately 160 comments on the
NPRM from a variety of interested
parties, including DBE and non-DBE
firms, associations representing them,
and recipients of DOT financial
assistance. A summary of comments on
the major issues in the rulemaking, and
the Department’s responses to those
comments, follows.

Counting Purchases From Prime
Contractors

Under current counting rules, a DBE
subcontractor and its prime contractor
may count for DBE credit the entire cost
of a construction contract, including
items that the DBE subcontractor
purchases or leases from a third party
(e.g., in a so-called “furnish and install”
contract). There is an exception to this
general rule: A DBE and its prime
contractor may not count toward goals
items that the DBE purchases or leases
from its own prime contractor. The
reason for this provision is that doing so
would allow the prime contractor to
count for DBE credit items that it
produced itself.

As noted in the ANPRM, one DBE
subcontractor and a number of prime
contractors objected to this approach,
saying that it unfairly denies a DBE in
this situation the opportunity to count
credit for items it has obtained from its
prime contractor rather than from other
sources. Especially in situations in
which a commodity might only be
available from a single source—a prime
contractor or its affiliate—the rule
would create a hardship, according to
proponents of this view. The ANPRM
proposed four options (1) keeping the
rule as is; (2) keeping the basic rule as
is, but allowing recipients to make
exceptions in some cases; (3) allowing
DBEs to count items purchased from
any third party source, including the
DBE’s prime contractor; and (4) not
allowing any items obtained from any
non-DBE third party to be counted for
DBE credit. Comment was divided
among the four alternatives, which each
garnering some support. For purposes of
the NPRM, the Department decided not
to propose any change from the current
rule.

Comment on the issue was again
divided. Seven commenters favored
allowing items obtained from any
source to be counted for credit,
including the firm that was the original
proponent of the idea and another DBE,
two prime contractors’ associations, a

prime contractor, and two State
Departments of Transportation (DOTs).
These commenters generally made the
same arguments as had proponents of
this view at the ANPRM stage. Thirteen
commenters, among which were several
recipients, a DBE contractors’
association, and DBE contractors,
favored the NPRM'’s proposed approach
of not making any change to the existing
rule, and they endorsed the NPRM’s
rationale. Sixteen commenters,
including a recipient association and a
number of DBE companies, supported
disallowing credit for any items
purchased or leased from a non-DBE
source. They believed that this approach
supported the general principle of
awarding DBE credit only for
contributions that DBEs themselves
make on a contract.

DOT Response

The Department remains unconvinced
that it is appropriate for a prime
contractor to produce an item (e.g.,
asphalt), provide it to its own DBE
subcontractor, and then count the value
of the item toward its good faith efforts
to meet DBE goals. The item—asphalt,
in this example—is a contribution to the
project made by the prime contractor
itself and simply passed through the
DBE. That is, the prime contractor, on
paper, sells the item to the DBE, who
then charges the cost of the item it just
bought from the prime contractor as part
of its subcontract price, which the prime
then reports as DBE participation. In the
Department’s view, this pass-through
relationship is inconsistent with the
most important principle of counting
DBE participation, which is that credit
should only be counted for value that is
added to the transaction by the DBE
itself.

As mentioned in the ANPRM and
NPRM, the current rule treats counting
of items purchased by DBEs from non-
DBE sources differently, depending on
whether the items are obtained from the
DBE’s prime contractor or from a third-
party source. The Department’s current
approach is a reasonable compromise
between the commonly accepted
practice of obtaining items from non-
DBE sources as part of the contracting
process and maintaining the principle of
counting only the DBE’s own
contributions for credit toward goals,
which is most seriously violated when
the prime contractor itself is the source
of the items. This compromise respects
the dual, somewhat divergent, goals of
accommodating a common way of doing
business and avoiding a too-close
relationship between a prime contractor
and a DBE subcontractor that distorts
the counting of credit toward DBE goals.

This compromise has been part of the
regulation since 1999 and, with the
exception of the proponent of changing
the regulation and its prime contractor
partners, has never been raised by
program participants as a widespread
problem requiring regulatory change.
For these reasons, the Department will
leave the existing regulatory language
intact.

Terminations of DBE Firms

The NPRM proposed that a prime
contractor who, in the course of meeting
its good faith efforts requirements on a
procurement involving a contract goal,
had submitted the names of one or more
DBEs to work on the project, could not
terminate a DBE firm without the
written consent of the recipient. The
firm could be terminated only for good
cause. The NPRM proposed a list of
what constituted good cause for this
purpose.

Over 40 comments addressed this
subject, a significant majority of which
supported the proposal. Two recipients
said the proposal was unnecessary and
a third expressed concern about
workload implications. Several
recipients said that they already
followed this practice.

However, commenters made a variety
of suggestions with respect to the details
of the proposal. A DBE firm questioned
a good cause element that would allow
a firm to be terminated for not meeting
reasonable bonding requirements,
noting that lack of access to bonding is
a serious problem for many DBEs. A
DBE contractors’ association said that a
DBE’s action to halt performance should
not necessarily be a ground for
termination, because in some cases such
an action could be a justified response
to an action beyond its control (e.g., the
prime failing to make timely payments).
A DBE requested clarification of what
being “not responsible” meant in this
context. A number of commenters,
including recipients and DBEs,
suggested that a prime could terminate
a DBE only if the DBE “unreasonably”
failed to perform or follow instructions
from the prime.

A prime contractors’ association
suggested additional grounds for good
cause to terminate, including not
performing to schedule or not
performing a commercially useful
function. Another such association said
the rule should be consistent with
normal business practices and not
impede a prime contractor’s ability to
remove a poorly performing
subcontractor for good cause. A
recipient wanted a public safety
exception to the time frame for a DBE’s
reply to a prime contractor’s notice
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proposing termination, and another
recipient wanted to shorten that period
from five to two days. A State unified
certification program (UCP) suggested
adopting its State’s list of good cause
reasons, and a consultant suggested that
contracting officers, not just the DBE
Liaison Officer (DBELO), should be
involved in the decision about whether
to concur in a prime contractor’s desire
to terminate a DBE. A recipient wanted
to add language concerning the prime
contractor’s obligation to make good
faith efforts to replace a terminated DBE
with another DBE.

DOT Response

The Department, like the majority of
commenters on this issue, believes that
the proposed amendment will help to
prevent situations in which a DBE
subcontractor, to which a prime
contractor has committed work, is
arbitrarily dismissed from the project by
the prime contractor. Comments to the
docket and in the earlier stakeholder
sessions have underlined that this has
been a persistent problem. By specifying
that a DBE can be terminated only for
good cause—not simply for the
convenience of the prime contractor—
and with the written consent of the
recipient, this amendment should help
to end this abuse.

With respect to the kinds of situations
in which “good cause” for termination
can exist, the Department has modified
the language of the rule to say that good
cause includes a situation where the
DBE subcontractor has failed or refused
to perform the work of its subcontract in
accordance with normal industry
standards. We note that industry
standards may vary among projects, and
could be higher for some projects than
others, a matter the recipient could take
into account in determining whether to
consent to a prime contractor’s proposal
to terminate a DBE firm. However, good
cause does not exist if the failure or
refusal of the DBE subcontractor to
perform its work on the subcontract
results from the bad faith or
discriminatory action of the prime
contractor (e.g., the failure of the prime
contractor to make timely payments or
the unnecessary placing of obstacles in
the path of the DBE’s work).

Good cause also does not exist if the
prime contractor seeks to terminate a
DBE it relied upon to obtain the contract
so that it can self-perform the work in
question or substitute another DBE or
non-DBE firm. This approach responds
to commenters who were concerned
about prime contractors imposing
unreasonable demands on DBE
subcontractors while offering recipients
a more definite standard than simple

reasonableness in deciding whether to
approve a prime contractor’s proposal to
terminate a DBE firm. We have also
adopted a recipient’s suggestion to
permit the time frame for the process to
be shortened in a case where public
necessity (e.g., safety) requires a shorter
period of time before the recipient’s
decision.

In addition to the enumerated
grounds, a recipient may permit a prime
contractor to terminate a DBE for “other
documented good cause that the
recipient determines compels the
termination of the DBE subcontractor.”
This means that the recipient must
document the basis for any such
determination, and the prime
contractor’s reasons for terminating the
DBE subcontractor make the termination
essential, not merely discretionary or
advantageous. While the recipient need
not obtain DOT operating
administration concurrence for such a
decision, FHWA, FTA, and FAA retain
the right to oversee such determinations
by recipients.

Personal Net Worth

The NPRM proposed to make an
inflationary adjustment in the personal
net worth (PMW) cap from its present
$750,000 to $1.31 million, based on the
consumer price index (CPI) and relating
back to 1989, as proposed in FAA
authorization bills pending in Congress.
The NPRM noted that such an
adjustment had long been sought by
DBE groups and that it maintained the
status quo in real dollar terms. The
Department also asked for comment on
the issue of whether assets counted
toward the PNW calculation should
continue to include retirement savings
products. The rule currently does
include them, but the pending FAA
legislation would move in the direction
of excluding them from the calculation.

Of the 95 commenters who addressed
the basic issue of whether the
Department should make the proposed
inflationary adjustment, 71—
representing all categories of
commenters—favored doing so. Many
said that such an adjustment was long
overdue and that it would mitigate the
problem of a “glass ceiling” limiting the
growth and development of DBE firms.
A few commenters said that such
adjustments should be done regionally
or locally rather than nationally, to
reflect economic differences among
areas of the country. A number of the
commenters wanted to make sure the
Department made similar adjustments
annually in the future. A member of
Congress suggested that the PNW
should be increased to $2.5 million,
while a few recipients favored a smaller

increase (e.g., to $1 million). A few
commenters also suggested that the
Department explore some method of
adjusting PNW other than the CPI, but
they generally did not spell out what the
alternative approaches might be.

The opponents of making the
adjustment, mostly recipients and DBEs,
made several arguments. The first was
that $1.31 million was too high and
would include businesses owners who
were not truly disadvantaged. The
second was that raising the PNW
number would favor larger, established,
richer DBEs at the expense of smaller,
start-up firms. These larger companies
could then stay in the program longer,
to the detriment of the program’s aims.
Some commenters said that the
experience in their states was that very
few firms were becoming ineligible for
PNW reasons, suggesting that a change
in the current standard was
unnecessary.

With respect to the issue of retirement
assets, about 28 comments, primarily
from DBE groups and recipients, favored
excluding some retirement assets from
the PNW calculation, often asserting
that this was appropriate because such
funds are illiquid and not readily
available to contribute toward the
owners’ businesses. Following this
logic, some of the comments said that
Federally-regulated illiquid retirement
plans (e.g., 401k, Roth IRA, Keough, and
Deferred Compensation plans, as well as
529 college savings plans) be excluded
while other assets that are more liquid
(CDs, savings accounts) be counted,
even if said to be for retirement
purposes. A number of these
commenters said that a monetary cap on
the amount that could be excluded (e.g.,
$500,000) would be acceptable.

The 17 comments opposing excluding
retirement accounts from the PNW
calculation generally supported the
rationale of the existing regulation,
which is that assets of this kind, even
if illiquid, should be regarded as part of
an individual’s wealth for PNW
purposes. A few commenters also said
that, since it is most likely wealthier
DBE owners who have such retirement
accounts, excluding them would help
these more established DBEs at the
expense of smaller DBEs who are less
likely to be able to afford significant
retirement savings products. Again,
commenters said that this provision, by
effectively raising the PNW cap, would
inappropriately allow larger firms to
stay in the program longer. Some of the
commenters would accept exclusion of
retirement accounts if an appropriate
cap were put in place, however.

Finally, several commenters asked for
arevised and improved PNW form with
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additional guidance and instructions on
how to make PNW calculations (e.g.,
with respect to determining the value of
a house or business).

DOT Response

To understand the purpose and effect
of the Department’s proposal to change
the PNW threshold from the long-
standing $750,000 figure, it is important
to keep in mind what an inflationary
adjustment does. (Because of the
passage of time from the issuance of the
NPRM to the present time, the amount
of the inflationary adjustment has
changed slightly, from $1.31 million to
$1.32 million.) The final rule’s
adjustment is based on the Department
of Labor’s consumer price index (CPI)
calculator. This calculator was used
because, of various readily available
means of indexing for inflation, CPI
appears to be the one that is most nearly
relevant to an individual’s personal
wealth. Such an adjustment simply
keeps things as they were originally in
real dollar terms.

That is, in 1989, $750,000 bought a
certain amount of goods and services. In
2010, given the effects of inflation over
21 years, it would take $1.32 million in
today’s dollars to buy the same amount
of goods and services. The buying
power of assets totaling $750,000 in
1989 is the same as the buying power of
assets totaling $1.32 million in 2010.
Notwithstanding the fact that $1.32
million, on its face, is a higher number
than $750,000, the wealth of someone
with $1.32 million in assets today is the
same, in real dollar or buying power
terms, as that of someone with $750,000
in 1989.

Put another way, if the Department
did not adjust the $750,000 number for
inflation, our inaction would have the
effect of establishing a significantly
lower PNW cap in real dollar terms. A
PNW cap of $750,000 in 2010 dollars is
equivalent to a PNW cap of
approximately $425,700 in 1989 dollars.
This means that a DBE applicant today
would be allowed to have $325,000 less
in real dollar assets than his or her
counterpart in 1989.

The Department believes, in light of
this understanding of an inflationary
adjustment, that making the proposed
adjustment at this time is appropriate.
This is a judgment that is shared by the
majority of commenters and both
Houses of Congress. We do not believe
that any important policy interest is
served by continuing to lower the real
dollar PNW threshold, which we believe
would have the effect of further limiting
the pool of eligible DBE owners beyond
what is intended by the Department in
adopting the PNW standard.

The Department is using 1989 as the
base year for its inflationary adjustment
for two reasons. First, doing so is
consistent with what both the House
and Senate determined was appropriate
in the context of FAA authorization bills
that both chambers passed. Second,
while the Department adopted a PNW
standard in 1999, the standard itself,
which was adopted by the Small
Business Administration (SBA) before
1989, has never been adjusted for
inflation at any time. By 1999, the real
dollar value of the original $750,000
standard had already been eroded by
inflation, and the Department believes
that it is reasonable to take into account
the effect of inflation on the standard
that occurred before as well as after the
Department adopted it.

We appreciate the concerns of
commenters who opposed the proposed
inflationary adjustment. Some of these
commenters, it appears, may not have
fully understood that an inflationary
adjustment simply maintains the status
quo in real dollar terms. The concern
that making the adjustment would favor
larger, established DBEs over smaller,
start-up companies has some basis, and
reflects the longstanding tension in the
program between its role as an incubator
for new firms and its purpose of
allowing DBE firms to grow and develop
to the point where they may be in a
better position to compete for work
outside the DBE program. Allowing
persons with larger facial amounts of
assets may seem to permit participation
of people who are less disadvantaged
than formerly in the program, but
disadvantage in the DBE program has
always properly been understood as
relative disadvantage (i.e., relative to
owners and businesses in the economy
generally), not absolute deprivation.
People who own successful businesses
are more affluent, by and large, than
many people who participate in the
economy only as employees, but this
does not negate the fact that socially
disadvantaged persons who own
businesses may well, because of the
effects of discrimination, accumulate
less wealth than their non-socially
disadvantaged counterparts.
Consequently, the concerns of
opponents of this change are not
sufficient to persuade us to avoid
making the proposed inflationary
adjustment.

We do not believe that it is practical,
in terms of program administration, to
have standards that vary with recipient
or region. We acknowledge that one size
may not fit all to perfection, but the
complexity of administering a national
program with a key eligibility standard
that varies, perhaps significantly, among

jurisdictions would be, in our view, an
even greater problem. Nor do we see a
strong policy rationale for a change to
some fixed figure (e.g., $1 million, $2.5
million) that is not tied to inflation. We
do agree, however, that an improved
PNW form would be an asset to the
program, and we will propose such a
form for comment in the next stage
NPRM on the DBE program, which we
hope to issue in 2011. This NPRM may
also continue to examine other PNW
issues.

Whenever there is a change in a rule
of this sort, the issue of how to handle
the transition between the former rule
and the new rule inevitably arises. We
provide the following guidance for
recipients and firms applying for DBE
certification.

e For applications or decertification
actions pending on the date this
amendment is published, but before its
effective date, recipients should make
decisions based on the new standards,
though these decisions should not take
effect until the amendment’s effective
date.

¢ Beginning on the effective date of
this amendment, all new certification
decisions must be based on the revised
PNW standard, even if the application
was filed or a decertification action
pertaining to PNW began before this
date.

e If a denial of an application or
decertification occurred before the
publication date of this amendment,
because the owner’s PNW was above
$750,000 but not above $1.32 million,
and the matter is now being appealed
within the recipient’s or unified
certification program’s (UCP’s) process,
then the recipient or UCP should
resolve the appeal using the new
standard. Recipients and UCPs may
request updated information where
relevant. In the case of an appeal
pending before the Departmental Office
of Civil Rights (DOCR) under section
26.89, DOCR will take the same
approach or remand the matter, as
appropriate.

e If a firm was decertified or its
application denied within a year before
the effective date of this amendment,
because the owner’s PNW was above
$750,000 but not above $1.32 million,
the recipient or UCP should permit the
firm to resubmit PNW information
without any further waiting period, and
the firm should be recertified if the
owner’s PNW is not over $1.32 million
and the firm is otherwise eligible.

e We view any individual who has
misrepresented his or her PNW
information, whether before or after the
inflationary adjustment takes effect, as
having failed to cooperate with the DBE
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program, in violation of 49 CFR
26.109(c). In addition to other remedies
that may apply to such conduct,
recipients should not certify a firm that
has misrepresented this information.

The Department is not ready, at this
time, to make a decision on the issue of
retirement assets. The comments
suggested a number of detailed issues
the Department should consider before
proposing any specific provisions on
this subject. We will further consider
commenters’ thoughts on this issue at a
future time.

Interstate Certification

In response to longstanding concerns
of DBEs and their groups, the NPRM
proposed a mechanism to make
interstate certification easier. The
proposed mechanism did not involve
pure national reciprocity (i.e., in which
each state would give full faith and
credit to other states’ certification
decisions, with the result that a
certification by any state would be
honored nationwide). Rather, it created
a rebuttable presumption that a firm
certified in its home state would be
certified in other states. A firm certified
in home state A could take its
application materials to State B. Within
30 days, State B would decide either to
accept State A’s certification or object to
it. If it did not object, the firm would be
certified in State B. If State B did object,
the firm would be entitled to a
proceeding in which State B bore the
burden of proof to demonstrate that the
firm should not be certified in State B.
The NPRM also proposed that the DOT
Departmental Office of Civil Rights
(DOCR) would create a database that
would be populated with denials and
decertifications, which the various State
UCPs would check with respect to
applicants and currently certified firms.

This issue was one of the most
frequently commented-upon subjects in
the rulemaking. Over 30 comments,
from a variety of sources including
DBEs, DBE organizations, and a prime
contractors’ association. Members of
Congress and others supported the
proposed approach. They emphasized
that the necessity for repeated
certification applications to various
UCPs, and the very real possibility of
inconsistent results on the same facts,
were time-consuming, burdensome, and
costly for DBEs. In a national program,
they said, there should be national
criteria, uniformity of forms and
interpretations, and more consistent
training of certification personnel. The
proposed approach, they said, while not
ideal, would be a useful step toward
those goals.

An approximately equal number of
commenters, predominantly recipients
but also including some DBEs and
associations, opposed the proposal,
preferring to keep the existing rules
(under which recipients can, but are not
required to, accept certifications made
by other recipients) in place. Many of
these commenters said that their
certification programs frequently had to
reject out-of-state firms that had been
certified by their home states because
the home states had not done a good job
of vetting the qualifications of the firms
for certification. They asserted that there
was too much variation among states
concerning applicable laws and
regulations (e.g., with respect to
business licensing or marital property
laws), interpretations of the DBE rule,
forms and procedures, and the training
of certifying agency personnel for
something like the NPRM proposal to
work well. Before going to something
like the NPRM proposal, some of these
commenters said, DOT should do more
to ensure uniform national training,
interpretations, forms etc.

Commenters opposed to the NPRM
proposal were concerned that the
integrity of the program would be
compromised, as questionable firms
certified by one state would slip into the
directories of other states without
adequate vetting. Moreover, the number
of certification actions each state had to
consider, and the number of certified
firms that each state would have to
manage, could increase significantly,
straining already scarce resources.

A smaller number of commenters
addressed the idea of national
reciprocity. Some of these commenters
said that, at least for the future, national
reciprocity was a valuable goal to work
toward. Some of these commenters,
including an association that performs
certification reviews nationally for MBE
and WBE suppliers (albeit without on-
site reviews) and a Member of Congress,
supported using such a model now. On
the other hand, other commenters
believed national reciprocity was an
idea whose time had not come, for many
of the same reasons stated by
commenters opposed to the NPRM
proposal. Some of the commenters on
the NPRM proposal said that the
proposal would result in de facto
national reciprocity, which they
believed was bad for the program.

Two features of the NPRM proposal
attracted considerable adverse
comment. Thirty-one of the 34
comments addressing the proposed 30-
day window for “State B” to decide
whether to object to a home state
certification of a firm said that the
proposed time was too short. These

commenters, mostly recipients,
suggested time frames ranging from 45—
90 days. They said that the 30-day time
frame would be very difficult to meet,
given their resources, and would cause
States to accept questionable
certifications from other States simply
because there was insufficient time to
review the documentation they had
been given. Moreover, the 30-day
window would mean that out-of-state
firms would jump to the front of the line
for consideration over in-state firms,
concerning which the rule allows 90
days for certification. This would be
unfair to in-state firms, they said.

In addition, 22 of 28 commenters on
the issue of the burden of proof for
interstate certification—again,
predominantly recipients—said that it
was the out-of-state applicant firm,
rather than State B, that should have the
burden of proof once State B objected to
a home state certification of the firm.
These commenters also said that is was
more sensible to put the out-of-state
firm in the same position as any other
applicant for certification by having to
demonstrate to the certifying agency
that it was eligible, rather than placing
the certification agency in the position
of the proponent in a decertification
action for a firm that it had previously
certified. Again, commenters said, the
NPRM proposal would favor out-of-state
over in-state applicants.

A few comments suggested trying
reciprocal certification on a regional
basis (e.g., in the 10 Federal regions)
before moving to a more national
approach. Others suggested that only
recent information (e.g., applications
and on-site reports less than three years
old) be acceptable for interstate
certification purposes. Some states
pointed to state laws requiring local
licenses or registration before a firm
could do business in the State: Some
commenters favored limiting out-of-
state applications to those firms that had
obtained the necessary permits, while
one commenter suggested prohibiting
States from imposing such requirements
prior to DBE certification. Some
comments suggested limiting the
grounds on which State B could object
to the home state certification of a firm
(i.e., “good cause” rather than
“interpretive differences,” differences in
state law, evidence of fraud in obtaining
home state certification).

There was a variety of other
comments relevant to the issue of
interstate certification. Most
commenters who addressed the idea of
the DOCR database supported it, though
some said that denial/decertification
data should be available only to
certification agencies, not the general
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public. Some also said that having to
input and repeatedly check the data
base would be burdensome. One
commenter suggested including a firm’s
Federal Taxpayer ID number in the
database entry. One commenter
suggested a larger role for the database:
Applicants should electronically input
their application materials to the
database, which would then be available
to all certifying agencies, making
individual submissions of application
information to the States unnecessary.
Some commenters wanted DOT to
create or lead a national training and/or
accreditation effort for certifier
personnel.

DOT Response

Commenters on interstate were almost
evenly divided on the best course of
action for the Department to take. Most
DBEs favored making interstate
certification less difficult for firms that
wanted to work outside their home
states; most recipients took the opposite
point of view. This disagreement
reflects, we believe, a tension between
two fundamental objectives of the
program. On one hand, it is important
to facilitate the entry of DBE firms into
this national program, so that they can
compete for DOT-assisted contracting
wherever those opportunities exist,
while reducing administrative burdens
and costs on the small businesses that
seek to participate. On the other hand,
it is important to maintain the integrity
of the program, so that only eligible
firms participate and ineligible firms do
not take unfair advantage of the
program.

The main concern of proponents of
the NPRM proposal was that failing to
make changes to facilitate interstate
certification would leave in place
unnecessary and unreasonable barriers
to the participation of firms outside of
their home states. The main concern of
opponents of the NPRM proposal was
that making the proposed changes
would negatively affect program
integrity. Their comments suggest that
there is considerable mistrust among
certification agencies and programs.
Many commenters appear to believe
that, while their own certification
programs do a good job, other states’
certification programs do not. Much of
the opposition to facilitating interstate
certification appears to have arisen from
this mistrust, as certification agencies
seek to prevent questionable firms
certified by what they perceive as weak
certification programs in other states
from infiltrating their domains.

The Department does not believe that
it is constructive to take the position
that certification programs nationwide

are so hopelessly inadequate that the
best response is to leave interstate
barriers in place to contain the
perceived contagion of poorly qualified,
albeit certified, firms within the
boundaries of their own states. To the
contrary, we believe that, under a
system like that proposed in the NPRM,
if firms certified by State A are regularly
rebuffed by States B, C, D, etc., State A
firms will have an incentive to bring
pressure on their certification agency to
improve its performance.

The Department also believes that
suggestions made by commenters, such
as improving training and standardizing
forms and interpretations, can improve
the performance of certification agencies
generally. In the follow-on NPRM the
Department hopes to issue in 2011, one
of the subjects we will address is
improvements in the certification
application and PNW forms, which
certification agencies then would be
required to use without alteration. DOT
already provides many training
opportunities to certification personnel,
such as the National Transportation
Institute courses provided by the
Federal Transit Administration,
presentations by knowledgeable DOT
DBE staff at meetings of transportation
organizations, and webinars and other
training opportunities provided by
Departmental Office of Civil Rights
personnel. The Department will
consider further ways of fostering
training and education for certifiers
(e.g., a DOT-provided web-based
training course for certifiers). The
Department also produces guidance on
certification-related issues to assist
certifiers in making decisions that are
consistent with this regulation, and we
will continue that practice.

While we will continue to work with
our state and local partners to improve
the certification process, we do not
believe that steps to facilitate interstate
certification should be taken only after
all recipients achieve an optimal level of
performance. The DBE program is a
national program; administrative
barriers to participation impair the
important program objective of
encouraging DBE firms to compete for
business opportunities; provisions to
facilitate interstate certification can be
drafted in a way that permits “State B”
to screen out firms that are not eligible
in accordance with this regulation.
Consequently, the Department has
decided to proceed with a modified
form of the NPRM proposal. However,
the final rule will not make compliance
with the new section 26.85 mandatory
until January 1, 2012, in order to
provide additional time for recipients
and UCPs to take advantage of training

opportunities and to establish any
needed administrative mechanisms to
carry out the new provision. This will
also provide time for DOCR to make its
database for denials and decertifications
operational.

As under the NPRM, a firm certified
in its home state would present its
certification application package to
State B. In response to commenters’
concerns about the time available, State
B would have 60 days, rather than 30 as
in the NPRM, to determine whether it
had specific objections to the firm’s
eligibility and to communicate those
objections to the firm. If State B believed
that the firm was ineligible, State B
would state, with particularity, the
specific reasons or objections to the
firm’s eligibility. The firm would then
have the opportunity to respond and to
present information and arguments to
State B concerning the specific
objections that State B had made. This
could be done in writing, at an in-
person meeting with State B’s decision
maker, or both. Again in response to
commenters’ concerns, the firm, rather
than State B, would have the burden of
proof with respect, and only with
respect, to the specific issues raised by
State B’s objections. We believe that
these changes will enhance the ability of
certification agencies to protect the
integrity of the program while also
enhancing firms’ ability to pursue
business opportunities outside their
home states.

We emphasize that State B’s
objections must be specific, so that the
firm can respond with information and
arguments focused clearly on the
particular issues State B has identified,
rather than having to make an
unnecessarily broad presentation. It is
not enough for State B to say “the firm
is not controlled by its disadvantaged
owner” or “the owner exceeds the PNW
cap.” These are conclusions, not
specific, fact-based objections. Rather,
State B might say “the disadvantaged
owner has a full-time job with another
organization and has not shown that he
has sufficient time to exercise control
over the day-to-day operations of the
firm” or “the owner’s property interests
in assets X, Y, and Z were improperly
valued and cause his PNW to exceed
$1.32 million.” This degree of specificity
is mandatory regardless of the
regulatory ground (e.g., new
information, factual errors in State A’s
certification: See section 26.85(d)(2)) on
which State B makes an objection. For
example, if State B objected to the firm’s
State A certification on the basis that
State B’s law required a different result,
State B would say something like “State
B Revised Statutes Section xx.yyyy
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provides only that a registered engineer
has the power to control an engineering
firm in State B, and the disadvantaged
owner of the firm is not a registered
engineer, who is therefore by law
precluded from controlling the firm in
State B.”

On receiving this specific objection,
the owner of the firm would have the
burden of proof that he or she does meet
the applicable requirements of Part 26.
In the first example above, the owner
would have to show that either he or
she does not now have a full-time job
elsewhere or that, despite the demands
of the other job, he or she can and does
control the day-to-day operations of the
firm seeking certification. This burden
would be to make the required
demonstration by a preponderance of
the evidence, the same standard used
for initial certification actions generally.
This owner would not bear any burden
of proof with respect to size,
disadvantage, ownership, or other
aspects of control, none of which would
be at issue in the proceeding. The
proceeding, and the firm’s burden of
proof, would concern only matters
about which State B had made a
particularized, specific objection. This
narrowing of the issues should save
time and resources for firms and
certification agencies alike.

The firm’s response to State B’s
particularized objections could be in
writing and/or in the form of an in-
person meeting with State B’s decision
maker to discuss State B’s objections to
the firm’s eligibility. The decision
maker would have to be someone who
is knowledgeable about the eligibility
provisions of the DBE rule.

We recognize that, in unusual
circumstances, the information the firm
provided to State B in response to State
B’s specific objections could contain
new information, not part of the original
record, that could form the basis for an
additional objection to the firm’s
certification. In such a case, State B
would immediately notify the firm of
the new objection and offer the firm a
prompt opportunity to respond.

Section 26.85(d)(2) of the final rule
lists the grounds a State B can rely upon
to object to a State A certification of a
firm. These are largely the same as in
the NPRM. In response to a comment,
the Department cautions that by saying
that a ground for objection is that State
A’s certification is inconsistent with this
regulation, we do not intend for mere
interpretive disagreements about the
meaning of a regulatory provision to
form a ground for objection. Rather,
State B would have to cite something in
State A’s certification that contradicted

a provision in the regulatory text of Part
26.

The final rule also gives, as a ground
for objecting to a State A certification,
that a State B law “requires” a result
different from the law of State (see the
engineering example above). To form
the basis for an objection on this
ground, a difference between state laws
must be outcome-determinative with
respect to a certification. For example,
State A may treat marital property as
jointly held property, while State B is a
community property state. The laws are
different, but both, in a given case, may
well result in each spouse having a 50
percent share of marital assets. This
would not form the basis for a State B
objection.

With respect to state requirements for
business licenses, the Department
believes that states should not erect a
“Catch 22” to prevent DBE firms from
other states from becoming certified.
That is, if a firm from State A wants to
do business in State B as a DBE, it is
unlikely to want to pay a fee to State B
for a business license before it knows
whether it will be certified. Making the
firm get the business license and pay the
fee before the certification process takes
place would be an unnecessary barrier
to the firm’s participation that would be
contrary to this regulation.

The Department believes that regional
certification consortia, or reciprocity
agreements among states in a region, are
a very good idea, and we anticipate
working with UCPs in the future to help
create such arrangements. Among other
things, the experience of actually
working together could help to mitigate
the current mistrust among certification
agencies. However, we do not believe it
would be appropriate to mandate such
arrangements at this time.

The Department believes that the
DOCR database of decertification and
denial actions would be of great use in
the certification process. However, the
system is not yet up and running.
Consequently, the final rule includes a
one-year delay in the implementation
date of requirements for use of the
database.

Other Certification-Related Issues

The NPRM asked for comment on
whether there should be a requirement
for periodic certification reviews and/or
updates of on-site reviews concerning
certified firms. The interval most
frequently mentioned by commenters on
this subject was five years, though there
was also some support for three-, six-,
and seven-year intervals. A number of
commenters suggested that such reviews
should include an on-site update only
when the firm’s circumstances had

changed materially, in order to avoid
burdening the limited resources of
certifying agencies. Having a
standardized on-site review form would
reduce burdens, some commenters
suggested. Other commenters suggested
that the timing of reviews should be left
to certifying agencies’ discretion, or that
on-site updates should be done on a
random basis of a smaller number of
firms.

The NPRM also asked about the
handling of situations where an
applicant withdraws its application
before the certifying agency makes a
decision. Should certifying agencies be
able to apply the waiting period (e.g.,
six or 12 months) used for
reapplications after denials in this
situation? Comments on this issue,
mostly from recipients but also from
some DBEs and their associations, were
divided. Some commenters said that
there were often good reasons for a firm
to withdraw and correct an application
(e.g., a new firm unaccustomed to the
certification process) and that their
experience did not suggest that a lot of
firms tried to game the system through
repeated withdrawals. On the other
hand, some commenters said that
having to repeatedly process withdrawn
and resubmitted applications was a
burden on their resources that they
would want to mitigate through
applying a reapplication waiting period.
One recipient said that, even in the
absence of a waiting period, the
resubmitted application should go to the
back of the line for processing. Still
others wanted to be able to apply case-
by-case discretion concerning whether
to impose a waiting period on a
particular firm. A few commenters
suggested middle-ground positions,
such as imposing a shorter waiting
period (e.g., 90 days) than that imposed
on firms who are denied or applying a
waiting period only for a second or
subsequent withdrawal and
reapplication by the same firm.

Generally, commenters were
supportive of the various detail-level
certification provision changes
proposed in the NPRM (e.g., basing
certification decisions on current
circumstances of a firm). Commenters
did speak to a wide variety of
certification issues, however. One
commenter said that in its state, the
UCP arbitrarily limited the number of
NAICS codes in which a firm could be
certified, a practice the commenter said
the regulation should forbid. In
addition, this commenter said, the UCP
inappropriately limited certification of
professional services firms owned by
someone who was not a licensed
professional in a field, even in the
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absence of a state law requiring such
licensure. A number of commenters said
that recipients should not have to
automatically certify SBA-certified 8(a)
firms, while another commenter
recommended reviving the now-lapsed
DOT-SBA memorandum of
understanding (MOU) on certification
issues. A DBE association said that
certifying agencies should not count
against firms seeking certification (e.g.,
with respect to independence
determinations) investments from or
relationships with larger firms that are
permitted under other Federal programs
(e.g., HubZone or other SBA programs).
One commenter favored, and another
opposed, allowing States to use their
own business specialty classifications in
addition to or in lieu of NAICS codes.

One recipient recommended a
provision to prevent owners from
transferring personal assets to their
companies to avoid counting them in
the PNW calculation. Another said the
certification for the PNW statement
should specifically say that the
information is “complete” as well as
true. Yet another suggested that a prime
contractor who owns a high percentage
(e.g., 49 percent) of a DBE should not be
able to use that DBE for credit. There
were a number of suggestions that more
of the certification process be done
electronically, rather than on paper. A
few comments said that getting back to
an applicant within 20 days, as
proposed in the NPRM, concerning
whether the application was complete
was too difficult for some recipients
who have small staffs.

DOT Response

The Department believes that
regularly updated on-site reviews are an
extremely important tool in helping
avoid fraudulent firms or firms that no
longer meet eligibility requirements
from participating in the DBE program.
Ensuring that only eligible firms
participate is a key part of maintaining
the integrity of the program. We also
realize that on-site reviews can be time-
and resource-intensive. Consequently,
while we believe that it is advisable for
recipients and UCPs to conduct updated
on-site reviews of certified companies
on regular and reasonably frequent
basis, and we strongly encourage such
undated reviews, we have decided not
to mandate a particular schedule,
though we urge recipients to regard on-
site reviews as a critical part of their
compliance activities. When recipients
or UCPs become aware of a change in
circumstances or concerns that a firm
may be ineligible or engaging in
misconduct (e.g., from notifications of
changes by the firm itself, complaints,

information in the media, etc.), the
recipient or UCP should review the
firm’s eligibility, including doing an on-
site review.

When recipients in other states (see
discussion of interstate certification
above) obtain the home state’s
certification information, they must rely
on the on-site report that the home state
has in its files plus the affidavits of no
change, etc. that the firm has filed with
the home state. It is not appropriate for
State B to object to an out-of-state firm’s
certification because the home state’s
on-site review is older than State B
thinks desirable, since that would
unfairly punish a firm for State A’s
failure to update the firm’s on-site
review. However, if an on-site report is
more than three years old, State B could
require that the firm provide an affidavit
to the effect that all the facts in the
report remain true and correct.

While we recognize that reports that
have not been updated, or which do not
appear to contain sufficient analysis of
a firm’s eligibility, make certification
tasks more difficult, our expectation is
that the Department’s enhanced
interstate certification process will
result in improved quality in on-site
reviews so that recipients in various
states have a clear picture of the
structure and operation of firms and the
qualifications of their owners. To this
end, we encourage recipients and UCPs
to establish and maintain
communication in ways that enable
information collected in one state to be
shared readily with certification
agencies in other states. This
information sharing can be done
electronically to reduce costs.

Firms may withdraw pending
applications for certification for a
variety of reasons, many of them
legitimate. A withdrawal of an
application is not the equivalent of a
denial of that application.
Consequently, we believe that it is
inappropriate for recipients and UCPs to
penalize firms that withdraw pending
applications by applying the up-to-12
month waiting period of section 26.86(c)
to such withdrawals, thereby preventing
the firm from resubmitting the
application before that time elapses. We
believe that permitting recipients to
place resubmitted applications at the
end of the line for consideration
sufficiently protects the recipients’
workloads from being overwhelmed by
repeated resubmissions. For example,
suppose that Firm X withdraws its
application in August. It resubmits the
application in October. Meanwhile, 20
other firms have submitted applications.
The recipient must accept Firm X’s
resubmission in October, but is not

required to consider it before the 20
applications that arrived in the
meantime. Recipients should also
closely examine changes made to the
firm since the time of its first
application.

We agree with commenters that it is
not appropriate for recipients to limit
NAICS codes in which a firm is certified
to a certain number. Firms may be
certified in NAICS codes for however
many types of business they
demonstrate that they perform and
concerning which their disadvantaged
owners can demonstrate that they
control. We have added language to the
regulation making this point. We also
agree that it is not appropriate for a
recipient or UCP to insist on
professional certification as a per se
condition for controlling a firm where
state law does not impose such a
requirement. We have no objection to a
recipient or UCP voluntarily using its
own business classification system in
addition to using NAICS codes, but it is
necessary to use NAICS codes.

SBA has now gone to a self-
certification approach for small
disadvantaged business, the SBA 8(a)
program differs from the DBE program
in important respects, and the SBA—
DOT memorandum of understanding
(MOU) on certification matters lapsed
over five years ago. Under these
circumstances, we have decided to
delete former sections 26.84 and 26.85,
relating to provisions of that MOU.

DBE firms in the DBE program must
be fully independent, as provided in
Part 26. If a firm has become dependent
on a non-DBE firm through participation
in another program, then it may be
found ineligible for DBE program
purposes. To say otherwise would
create inconsistent standards that would
enable firms already participating in
other programs to meet a lower standard
than other firms for DBE participation.

We believe that adding a regulatory
provision prohibiting owners from
transferring personal assets to their
companies to avoid counting them in
the PNW calculation would be difficult
to implement, since owners of
businesses often invest assets in the
companies for legitimate reasons.
However, as an interpretive matter,
recipients are authorized to examine
such transfers and, if they conclude that
the transfer is a ruse to avoid counting
personal assets toward the PNW
calculation rather than a legitimate
investment in the company and its
growth, recipients or UCPs may
continue to count the assets toward
PNW.

We agree that the certification for the
PNW statement should specifically say
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that the information is “complete” as
well as true and that a somewhat longer
time period would be appropriate for
recipients and UCPs to get back to
applicants with information on whether
their applications were complete. We
have added a regulatory text statement
on the former point and extended the
time period on the latter point to 30
days.

If a prime contractor who owns a high
percentage of a DBE that it wishes to use
on a contract, issues concerning
independence, affiliation, and
commercially useful function can easily
arise. For this reason, recipients should
closely scrutinize such relationships.
This scrutiny may well result, in some
cases, in denying DBE credit or
initiating decertification action.

We encourage the use of electronic
methods in the application and
certification process. As in other areas,
electronic methods can reduce
administrative burdens and speed up
the process.

Accountability and Goal Submissions

The NPRM proposed that if a
recipient failed to meet its overall goal,
it would, within 60 days, have to
analyze the shortfall, explain the
reasons for it, and come up with
corrective actions for the future. All
State DOTs and the largest transit
authorities and airports would have to
send their analyses and corrective
action plans to DOT operating
administrations; smaller transit
authorities and airports would retain
them on file. While there would not be
any requirement to meet a goal—to “hit
the number”—failure to comply with
these requirements could be regarded as
a failure to implement a recipient’s
program in good faith, which could lead
to a finding of noncompliance with the
regulation.

In a related provision, the Department
asked questions in the NPRM
concerning the recent final provision
concerning submitting overall goals on
a three-year, rather than an annual,
basis. In particular, the NPRM asked
whether it should be acceptable for a
recipient to submit year-to-year
projections of goals within the structure
of a three-year goal and how
implementation of the accountability
proposal would work in the context of
a three-year goal, whether or not year-
to-year projections were made.

About two-thirds of the 64 comments
addressing the accountability provision
supported it. These commenters
included DBEs, recipients, and some
associations and other commenters.
Some of these commenters, in fact,
thought the proposal should be made

stronger. For example, a commenter
suggested that a violation “will” rather
than “could” be found for failure to
provide the requested information.
Another suggested that, beyond looking
at goal attainment numbers, the
accountability provisions should be
broadened to include the recipient’s
success with respect to a number of
program elements (e.g., good faith
efforts on contracts, outreach, DBE
liaison officer’s role, training and
education of staff).

Commenters also presented various
ideas for modifying the proposal. These
included suggestions that the
Department should add a public input
component, provide more guidance on
the shortfall analysis and how to do it,
delay its effective date to allow
recipients to find resources to comply,
ensure ongoing measurement of
achievements rather than just measuring
at the end of a year or three-year period,
ensure that there is enough flexibility in
explaining the reasons for a shortfall, or
lengthen the time recipients have to
submit the materials (e.g., 90 days, or 60
days after the recipient’s report of
commitments and achievements is due).
One commenter suggested that an
explanation should be required only
when there is a pattern of goal
shortfalls, not in individual instances.
There could be a provision for excusing
recipients who fell short of their goal by
very small amount, or even if the
recipient made 80 percent of its goal.

Opponents of the proposal—mostly
recipients plus a few associations—said
that the proposal would be too
administratively burdensome. In
addition, they feared that making
recipients explain a shortfall and
propose corrective measures would turn
the program into a prohibited set-aside
or quota program, a concern that was
particularly troublesome in states
affected by the Western States decision.
Moreover, a number of commenters
said, the inability of recipients to meet
overall goals was often the result of
factors beyond their control. In addition,
recipients might unrealistically reduce
goals in order to avoid having to explain
missing a more ambitious target.

With respect to the reporting intervals
for goals, 28 of the 39 commenters who
addressed the issue favored some form
of at least optional yearly reporting of
goals, either in the form of annual goal
submissions or, more frequently, of
year-to-year projections of goals within
the framework of a three-year overall
goal. The main reason given for this
preference was a concern that projects
and the availability of Federal funding
for them were sufficiently volatile that
making a projection that was valid for

a three-year period was problematic.
This point of view was advanced
especially by airports. Some other
commenters favored giving recipients
discretion whether to report annually or
triennially. Commenters who took the
point of view that the three-year interval
was preferable agreed with original
rationale of reducing repeated
paperwork burdens on recipients. One
commenter asked that the rule specify
that, especially in a three-year interval
schedule of goal submission, a recipient
“must” submit revisions if
circumstances change.

There was discussion in the NPRM of
the relationship between the goal
submission interval and the
accountability provision. For example,
if a recipient submitted overall goals on
a three-year basis, would the
accountability provision be triggered
annually, based on the recipient’s
annual report (as the NPRM suggested)
or only on the basis of the recipient’s
performance over the three-year period?
If there were year-to-year projections
within a three-year goal, would the
accountability provision relate to
accountability for the annual projection
or the cumulative three-year goal?
Commenters who favored year-to-year
projections appeared to believe that
accountability would best relate to each
year’s projection, though the discussion
of this issue in the comments was often
not explicit. Some comments, including
one from a Member of Congress, did
favor holding recipients accountable for
each year’s separate performance.

There was a variety of other
comments on goal-related issues. Some
commenters asked that the three DOT
operating administrations coordinate
submitting goals so that a State DOT
submitting goals every three years
would be able to submit its FHWA,
FAA, and FTA goals in the same year.
A DBE group wanted the Department to
strengthen requirements pertaining to
the race-neutral portion of a recipient’s
overall goal. A commenter who works
with transit vehicle manufacturers
requested better monitoring of transit
vehicle manufacturers by FTA. A group
representing DBEs wanted recipients to
focus on potential, and not just certified,
DBEs for purposes of goal setting. The
same group also urged consideration of
separate goals for minority- and women-
owned firms.

DOT Response

Under Part 26, the Department has
always made unmistakably clear that
the DBE program does not impose
quotas. No one ever has been, or ever
will be, sanctioned for failing to “hit the
number.” However, goals must be
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implemented in a meaningful way. A
recipient’s overall goal represents its
estimate of the DBE participation it
would achieve in the absence of
discrimination and its effects. Failing to
meet an overall goal means that the
recipient has not completely remedied
discrimination and its effects in its
DOT-assisted contracting. In the
Department’s view, good faith
implementation of a DBE program by a
recipient necessarily includes
understanding why the recipient has not
completely remedied discrimination
and its effects, as measured by falling
short of its “level playing field” estimate
of DBE participation embodied in its
overall goal. Good faith implementation
further means that, having considered
the reasons for such a shortfall, the
recipient will devise program actions to
help minimize the potential for a
shortfall in the future.

Under the Department’s procedures
for reviewing overall goals and the
methodology supporting them, the
Department has the responsibility of
ensuring that a recipient’s goals are
well-grounded in relevant data and are
derived using a sound methodology.
The Department would not approve a
recipient’s goal submission if it
appeared to understate the “level
playing field” amount of DBE
participation the recipient could
rationally expect, whether to avoid
being accountable under the new
provisions of the rule or for other
reasons.

For these reasons, the Department is
adopting the NPRM’s proposed
accountability mechanism. We do not
believe that the concerns of some
commenters that this mechanism would
create a quota system are justified: No
one will be penalized for failing to meet
an overall goal. Moreover, promoting
transparency and accountability is not
synonymous with imposing a penalty
and should not be viewed as such.
Understanding the reasons for not
meeting a goal and coming up with
ways of avoiding a shortfall in the
future, while not creating a quota
system, do help to ensure that recipients
take seriously the responsibility to
address discrimination and its effects.

Moreover, the administrative burden
of compliance falls only on those
recipients who fail to meet a goal, not
on all recipients. Understanding what is
happening in one’s program, why it is
happening, and how to fix problems is,
or ought to be, a normal, everyday part
of implementing a program, so the
analytical tasks involved in meeting this
requirement should not be new to
recipients. We do not envision that
recipients’ responses to this requirement

would be book-length; a reasonable
succinct summary of the recipient’s
analysis and proposed actions should be
sufficient though, like all documents
submitted in connection with the DBE
program, it should show the work and
reasoning leading to the recipient’s
conclusions.

For example, a recipient might
determine that its process for
ascertaining whether prime bidders who
failed to meet contract goals had made
adequate good faith efforts was too
weak, and that prime bidders
consequently received contracts despite
making insufficient efforts to find DBEs
for contracts. In such a case, the
recipient could take corrective action
such as more stringent review of bidder
submissions or meeting with prime
bidders to provide guidance and
assistance on how to do a better job of
making good faith efforts.

We agree that there may be
circumstances in which a recipient’s
inability to meet a goal is for reasons
beyond its control. If that is the case, the
recipient’s response to this requirement
can be to identify such factors, as well
as suggesting how these problems may
be taken into account and surmounted
in the future. We also agree with those
commenters who said that good-faith
implementation of a DBE program
involves more than meeting an overall
goal. Factors like those cited by
commenters are important as part of an
overall evaluation of a recipient’s
success. This accountability provision,
however, is intended to focus on the
process recipients are using to achieve
their overall goals, rather than to act as
a total program evaluation tool. The
operating administrations will continue
to conduct program reviews that address
the breadth of recipients’ program
implementation.

The Department believes that a clear,
bright-line trigger for the application of
the accountability provision makes the
most sense administratively and in
terms of achieving the purpose of the
provision. Consequently, we are not
adopting suggestions that the provision
be triggered only by a pattern of missing
goals, or an average of missing goals
over the period of a three-year overall
goal, or a shortfall of a particular
percentage. Any shortfall means that a
recipient has dealt only incompletely
with the effects of discrimination, and
we believe that it is appropriate in any
such case that the recipient understand
why that is the case and what steps to
take to improve program
implementation in the future.

The three-year goal review interval
was intended to reduce administrative
burdens on recipients. Nevertheless, we

understand that some recipients,
especially airports, may be more
comfortable with annual projections and
updates of overall goals. We have no
objection to recipients making annual
projections, for informational purposes,
within the three-year overall goal. It is
still the formally submitted and
reviewed three-year goal, however, and
not the informal annual projections, that
count from the point of view of the
accountability mechanism. For example,
suppose an airport has a three-year
annual overall goal of 12 percent. For
informational purposes, the airport
chooses to make informal annual
projections of 6, 12, and 18 percent for
years 1-3, respectively (which, by the
way, are not required to be submitted to
the Department). The accountability
mechanism requirements would be
triggered in each of the three years
covered by the overall goal if DBE
achievements in each year were less
than 12 percent.

The Department agrees that recipients
should be accountable for effectively
carrying out the race-neutral portion of
their programs. If a recipient fell short
of its overall goal because it did not
achieve the projected race-neutral
portion of its goal, then this is
something the recipient would have to
explain and establish measures to
correct (e.g., by stepping up race-neutral
efforts and/or concluding that it needed
to increase race-conscious means of
achieving its goal). We also agree that it
is reasonable, in calculating goals and in
doing disparity studies, to consider
potential DBEs (e.g., firms apparently
owned and controlled by minorities or
women that have not been certified
under the DBE program) as well as
certified DBEs. This is consistent with
good practice in the field as well as with
DOT guidance. Separate goals for
various groups of disadvantaged
individuals are possible with a program
waiver of the DBE regulation, if a
sufficient case is made for the need for
group-specific goals.

In the section of the rule concerning
goal-setting (49 CFR 26.45), the
Department is also taking this
opportunity to make a technical
correction. In the final rule establishing
the three year DBE goal review cycle,
the Department inadvertently omitted
from § 26.45(f)’s regulatory text
paragraphs (3), (4), and (5), which
govern the content of goal submissions,
operating administration review of the
submission, and review of interim goal
setting mechanisms. It was never the
intent of the Department to remove or
otherwise change those provisions of
section 26.45(f) of the rule. This final
rule corrects that error by restructuring
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paragraphs (1) and (2) of section 26.45(f)
and restoring the language of paragraphs
(3), (4), and (5) of that section of the
rule. We apologize for any confusion
that this error may have caused.

The Department supports strong
outreach efforts by recipients to
encourage minority- and women-owned
firms to become certified as DBEs, so
that recipients can set and meet realistic
goals. However, we caution recipients
against stating or implying that
minority- and women-owned firms can
participate in recipients’ contracts only
if they become certified as DBEs. It
would be contrary to nondiscrimination
requirements of this part and of Title VI
for a recipient to limit the opportunity
of minority- or women-owned firms to
compete for any contract because the
firm was not a certified DBE.

Program Oversight

The NPRM proposed to require
recipients to certify that they have
monitored the paperwork and on-site
performance of DBE contracts to make
sure that DBEs actually perform them.
Comment was divided on this proposal,
with 21 comments favoring either the
proposal or stronger oversight
mechanisms and 18 opposed.

Commenters who favored the
proposal, including DBEs and some
associations and recipients, generally
believed that the provision would make
it less likely that post-award abuse of
DBEs by prime contractors would occur.
One recipient noted that it already
followed this approach with respect to
ARRA grants. Some commenters wanted
the Department to require additional
steps, such as requiring recipients to
make periodic visits to the job site and
keeping records of each visit, to ensure
that the DBELO did in fact have direct
access to the organization’s CEO
concerning DBE matters, and to
maintain sufficient trained staff to do
needed monitoring. DBE associations
wanted mandatory monitoring of good
faith efforts (e.g., by keeping records of
all contacts made by prime contractors)
and terminations of DBEs by prime
contractors, as well as to have
certifications signed by persons higher
up in the organization than the DBELO
(e.g., the CEO). Another commenter
sought further checking concerning
counting issues. A consultant and a
recipient suggested that recipient
certifications should be more frequent
than a one-time affair, (e.g., monthly or
quarterly).

Commenters who opposed the NPRM
proposal, most of whom were
recipients, said that the workload the
certification requirement would create
would be too administratively

burdensome, particularly for recipients
with small staffs. The certification
requirement could duplicate existing
commercially useful function reviews.
They also doubted the payoff in terms
of improved DBE program
implementation would be worth the
effort. Some recipients said that they
did monitor post-award performance
and that the proposed additional
paperwork requirement step would add
little to the substance of their processes.
One recipient noted that it would be
very difficult to perform an on-site
review of contract performance in the
case of professional services consultants
whose work was performed out of state.

One recipient suggested that a middle
ground might be to have the recipient
certify monitoring of a sample of
contracts, since it lacked the staff for
field monitoring of all contracts. A
consultant suggested selecting contracts
for monitoring based on a “risk-based
analysis” of contracts or by focusing on
contracts where prime contractors’
achievements did not measure up to
their commitments. One recipient
suggested limiting the certification
requirement to one commercially useful
function review per year on a contract.
A few recipients asked for guidance on
what constituted adequate staffing for
the DBE program.

DOT Response

The Department’s DBE rule already
includes a provision (49 CFR 26.37(b))
requiring recipients to have a
monitoring and enforcement mechanism
to ensure that work committed to DBEs
is actually performed by DBEs. The
trouble is that, based on the
Department’s experience, this provision
is not being implemented by recipients
as well as it should be. The FHWA
review team that has been examining
state implementation of the DBE
program found that many states did not
have an effective compliance
monitoring program in place. DBE fraud
cases investigated by the Department’s
Office of Inspector General and criminal
prosecutions in the Federal courts have
highlighted numerous cases in which
recipients were unaware, often for many
years, of situations in which non-DBE
companies were claiming DBE credit for
work that DBEs did not perform.

The Department believes that, for the
DBE program to be meaningful, it is not
enough that prime contractors commit
to the use of DBEs at the time of contract
award. It is also necessary that the DBEs
actually perform the work involved.
Recipients need to know whether DBEs
are actually performing the work
involved, lest program effectiveness
suffer and the door be left open to fraud.

Recipients must actually monitor each
contract, on paper and in the field, to
ensure that that they have this
knowledge. Monitoring DBE compliance
on a contract is no less important, and
should be no more brushed aside, than
compliance of with project
specifications. This is important for
prime contracts performed by DBEs as
well as for situations in which DBEs act
as subcontractors, and the monitoring
and certification requirements will
apply to both situations.

Consequently, the Department
believes that the proposed requirement
that recipients memorialize the
monitoring they are already required to
perform has merit. Its intent is to make
sure that the monitoring actually takes
place and that the recipient stands by
the statement that DBE participation
claimed on a contract actually occurred.
This monitoring, and the recipient’s
written certification that it took place,
must occur with respect to every
contract on which DBE participation is
claimed, not just a sample or percentage
of such contracts, to make sure that the
program operates as it is intended. It
applies to contracts entered into prior to
the effective date of this rule, since the
obligation to monitor work performed
by DBEs has always been a key feature
of the DBE program.

With respect to concerns about
administrative burden, the Department
believes that monitoring is something
that recipients have been responsible for
conducting since the inception of Part
26. Therefore, we are not asking
recipients to do something with which
they can claim they are unfamiliar.
Moreover, as the final rule version of
this provision makes clear, recipients
can combine the on-site monitoring for
DBE compliance with other monitoring
they do. For example, the inspector who
looks at a project to make sure that the
contractor met contract specifications
before final payment is authorized could
also confirm that DBE requirements
were honestly met.

While we believe that more intensive
and more frequent monitoring of DBE
performance on contracts is desirable,
we encourage recipients to monitor
contracts as closely as they can.
However, we do not, for workload
reasons, want to mandate more
pervasive monitoring at this time. We
agree with commenters that it would be
difficult to do on-site monitoring of
contracts performed outside the state
(e.g., an out-of-state consulting
contract), and we have added language
specifying that the requirement to
monitor work sites pertains to work
sites in the recipient’s state. In reference
to what constitutes adequate staffing of
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a DBE program, we believe that it is best
to look at this question in terms of a
performance standard. The
Department’s rule requires certain tasks
(e.g., responding to applications for DBE
eligibility, certification and monitoring
of DBE performance on contracts) to be
performed within certain time frames. If
a recipient has sufficient staff to meet
these requirements, then its staffing
levels are adequate. If not (e.g.,
applications for DBE certification are
backlogged for several months), then
staffing is inadequate.

Small Business Provisions

The NPRM proposed that recipients
would add an element to their DBE
programs to foster small business
participation in contracts. The purpose
of this proposal was to encourage
programs that, by facilitating small
business participation, augmented race-
neutral efforts to meet DBE goals. The
program element could include items
such as race-neutral small business set-
asides and unbundling provisions. The
NPRM did not propose to mandate any
specific elements, however.

The majority of commenters
addressing this part of the NPRM—38 of
55—favored the NPRM’s approach.
Commenters approving the proposal
were drawn from DBEs, associations,
and recipients. Generally, they agreed
that steps to create improved
opportunities for small business would
help achieve the objectives of the DBE
program. Specific elements that various
commenters supported included
unbundling (which some commenters
suggested should be made mandatory),
prohibiting double-bonding, small
business set-asides, expansions of
existing small business development
programs and mentor-protégé programs.

Commenters who did not support the
NPRM proposal, most of whom were
recipients, were concerned that having
small business programs would draw
focus from programs targeted more
directly at DBEs. They were also
concerned about having sufficient
resources to carry out the programs they
might include in a small business
program element. One commenter
thought that a small business program
element would duplicate existing
supportive services programs. Another
thought unbundling would not work. A
number of recipients thought it would
be better for DOT to issue guidance on
this subject rather than to create
regulatory language. A recipient
association characterized the proposal
as burdensome and not productive.

Eight commenters addressed the issue
of bonding and insurance requirements.
A bonding company association

explained that both performance and
payment bonds had an appropriate
place in contracting and believed that
subcontractor bonds were not
duplicative of prime contractor bonds.
A DBE wanted to prohibit prime
contractors from setting bonding
requirements for subcontractors. A
recipient said the Department should
treat prime contractors and
subcontractors the same for bonding
purposes. One DBE association said the
combination of payment bonds,
performance bonds, and retention was
burdensome for subcontractors and
Another DBE association said that it was
inappropriate to require bonding of the
subcontractor when the prime
contractor was already bonded for the
overall work of the contract. This
association suggested that a prime
contractor could not demonstrate good
faith efforts to meet a goal if it insisted
on such a double bond.

DOT Response

DBEs are small businesses. Program
provisions that help small businesses
can help DBEs. By facilitating
participation for small businesses,
recipients can make possible more DBE
participation, and participation by
additional DBE firms. Consequently, we
believe that a program element that
pulls together the various ways that a
recipient reaches out to small
businesses and makes it easier for them
to compete for DOT-assisted contracts
will foster the objectives of the DBE
program. Because small business
programs of the kind suggested in the
NPRM are race-neutral, use of these
programs can assist recipients in
meeting the race-neutral portions of
their overall goals. This is consistent
with the language that under Part 26,
recipients are directed to meet as much
as possible of their overall goals through
race-neutral means.

It is important to keep in mind that
race-neutral programs should not be
passive. Simply waiting and hoping that
occasional DBEs will participate
without the use of contract goals does
not an effective race-neutral program
make. Rather, recipients are responsible
for taking active, effective steps to
increase race-neutral DBE participation,
by implementing programs of the kind
mentioned in this section of the NPRM
and final rule. The Department will be
monitoring recipients’ race-neutral
programs to make sure that they meet
this standard.

In adopting the NPRM proposal
requiring a small business program
element, the Department believes that
this element—which is properly viewed
as an integral part of a recipient’s DBE

program—need not distract recipients
from other key parts of recipients’ DBE
programs, such as certification and the
use of race-conscious measures. There
are different ways of encouraging DBE
participation and meeting DBE overall
goals, and recipients’ programs need to
address a variety of these means. Many
of the provisions that recipients can use
to implement the requirements of the
new section (e.g., unbundling, race-
neutral small business set-asides) are
already part of the regulation or DOT
guidance, and carrying out these
elements should not involve extensive
additional burdens.

With respect to bonding, the
Department believes that commenters
made a good point with respect to the
burden of duplicative bonding. By
duplicative bonding, we mean
insistence by a prime contractor that a
DBE provide bonding for work that is
already covered by bonding or
insurance provided by the prime
contractor or the recipient. Like
duplicative bonding, excessive
bonding—a requirement, which
according to participants in the
Department’s stakeholder meetings, is
sometimes imposed to provide a bond
in excess of the value of the
subcontractor’s work—can act as an
unnecessary barrier to DBE
participation. While we believe that
additional action to address these
problems may have merit, there was not
a great deal of comment on the
implications of potential regulatory
requirements in these areas.
Consequently, we will defer action on
these issues at this time and seek
additional comment and information in
the follow-on NPRM the Department is
planning to issue.

Miscellaneous Comments

Several commenters expressed
general support for the DBE program
and/or the NPRM, while two
commenters opposed the DBE program
in general. A large number of comments
from an advocacy organization’s
members supported additional bonding
assistance and more frequent data
reporting. A commenter wanted to add
DBE coverage for Federal Railroad
Administration (FRA) grants.
Commenters also suggested such steps
as increasing technical assistance, using
project labor agreements to increase
DBE participation, an SBA 8(a) program-
like term limit on participation in the
DBE program, a better uniform reporting
form, greater ease in complaining to
DOT and recipients about
noncompliance issues, and putting
current joint check guidance into the
rule’s text.
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DOT Response

The Department already has programs
in place concerning bonding and data
reporting. There is not currently a
direct, specific statutory mandate for a
DBE program in FRA financial
assistance programs, though the
Department is considering ways of
ensuring nondiscrimination in
contracting in these programs. For
example, like all recipients of Federal
financial assistance, FRA recipients are
subject to requirements under Title VI of
the Civil Rights Act of 1964. Existing
programs, such as the FHWA supportive
services program and various initiatives
by the Department’s Office of Small and
Disadvantaged Business Utilization, are
in place to assist DBEs in being
competitive. Given the language of the
statutes authorizing the DOT DBE
program, we do not believe that a term
limit on the participation of DBE
companies would be permissible. The
Department is working on
improvements on all its DBE forms, and
we expect to seek comment on revised
forms in the follow-on NPRM we
anticipate publishing. At this point, we
think that the joint check guidance is
sufficient without codification, but we
can look at this issue, among other
certification issues, in the next round of
rulemaking.

The Continuing Compelling Need for
the DBE Program

As numerous court decisions have
noted,! the Department’s DBE
regulations, and the statutes authorizing
them, are supported by a compelling
need to address discrimination and its
effects. This basis for the program has
been established by Congress and
applies on a nationwide basis. Both the
House and Senate FAA reauthorization
bills contained findings reaffirming the
compelling need for the program. We
would also call to readers’ attention the
additional information presented to the
House of Representatives in a March 26,
2009, hearing before the Transportation
and Infrastructure Committee and made
a part of the record of that hearing and
a Department of Justice document
entitled “The Compelling Interest for
Race- and Gender-Conscious Federal
Contracting Programs: A Decade Later
An Update to the May 23, 1996 Review
of Barriers for Minority- and Women-

1 See for instance Adarand Constructors, Inc. v.
Slater, 228 F.3d 1147 (10th Cir. 2000), Northern
Contracting Inc. v. Illinois Department of
Transportation, 473 4.3d 715 (7th Cir. 2007),
Sherbrooke Turf, Inc. v. Minnesota Department of
Transportation, 345 F.3d. 964 (8th Cir. 2003),
Western States Paving Co., Inc. v. Washington
Department of Transportation, 407 F.3d. 983 (9th
Cir. 2005).

Owned Businesses” and the information
and documents cited therein. This
information confirms the continuing
compelling need for race- and gender-
conscious programs such as the DOT
DBE program.

Regulatory Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This is a nonsignificant regulation for
purposes of Executive Order 12866 and
the Department of Transportation’s
Regulatory Policies and Procedures. Its
provisions involve administrative
modifications to several provisions of a
long-existing and well-established
program, designed to improve the
program’s implementation. The rule
does not alter the direction of the
program, make major policy changes, or
impose significant new costs or
burdens.

Regulatory Flexibility Act

A number of provisions of the rule
reduce small business burdens or
increase opportunities for small
business, notably the interstate
certification process and the small
business DBE program element
provisions. Small recipients would not
be required to file reports concerning
the reasons for overall goal shortfalls
and corrective action steps to be taken.
Only State DOTs, the 50 largest transit
authorities, and the 30-50 airports
receiving the greatest amount of FAA
financial assistance would have to file
these reports. The task of sending copies
of on-site review reports to other
certification entities fall on UCPs, which
are not small entities, and in any case
can be handled electronically (e.g., by
emailing PDF copies of the documents).
While all recipients would have to input
information about decertifications and
denials into a DOT database, this would
be a quick electronic process that would
not be costly or burdensome. In any
case, this requirement will be phased in
as the Department prepares to put the
database online. The rule does not make
major policy changes that would cause
recipients to expend significant
resources on program modifications. For
these reasons, the Department certifies
that the rule does not have a significant
economic effect on a substantial number
of small entities.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of

compliance on them. We have analyzed
this rule under the Order and have
determined that it does not have
implications for federalism, since it
merely makes administrative
modifications to an existing program. It
does not change the relationship
between the Department and State or
local governments, pre-empt State law,
or impose substantial direct compliance
costs on those governments.

Paperwork Reduction Act

As required by the Paperwork
Reduction Act of 1995, DOT has
submitted the Information Collection
Requests (ICRs) below to the Office of
Management and Budget (OMB). Before
OMB decides whether to approve these
proposed collections of information and
issue a control number, the public must
be provided 30 days to comment.
Organizations and individuals desiring
to submit comments on the collections
of information in this rule should direct
them to the Office of Management and
Budget, Attention: Desk Officer for the
Office of the Secretary of
Transportation, Office of Information
and Regulatory Affairs, Washington, DC
20503. OMB is required to make a
decision concerning the collection of
information requirements contained in
this rule between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
is best assured of having its full effect
if OMB receives it within 30 days of
publication.

We will respond to any OMB or
public comments on the information
collection requirements contained in
this rule. The Department will not
impose a penalty on persons for
violating information collection
requirements which do not display a
current OMB control number, if
required. The Department intends to
obtain current OMB control numbers for
the new information collection
requirements resulting from this
rulemaking action. The OMB control
number, when assigned, will be
announced by separate notice in the
Federal Register.

It is estimated that the total
incremental annual burden hours for the
information collection requirements in
this rule are 47,450 hours in the first
year, 83,370 in the second year, and
51,875 thereafter. The following are the
information collection requirements in
this rule:

Certification of Monitoring (49 CFR
26.37(b))

Each recipient would certify that it
had conducted post-award monitoring
of contracts which would be counted for
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DBE credit to ensure that DBEs had
done the work for which credit was
claimed. The certification is for the
purpose of ensuring accountability for
monitoring which the regulation already
requires.

Respondents: 1,050.

Frequency: 13,400 (i.e., there are
about 13,400 contracts per year that
have DBE participation, based on 2009
data).

Estimated Burden per Response: V2
hour.

Estimated Total Annual Burden:
6,700 hours.

Small Business Program Element (49
CFR 26.39)

Each recipient would add a new DBE
program element, consisting of
strategies to encourage small business
participation in their contracting
activities. No specific element would be
required, and many of the potential
elements are already part of the existing
DBE regulation or implementing
guidance (e.g., unbundling; race-neutral
small business set-asides). The small
business program element is intended to
pull a recipient’s small business efforts
into a single, unified place in this DBE
Program. This requirement goes into
effect a year from the effective date of
the rule.

Respondents: 1,050.

Frequency: Once (for a one-time task).

Estimated Burden per Response: 30
hours.

Estimated Total Annual Burden
Hours: 31,500 (one time).

Accountability Mechanism (49 CFR
26.47(c))

If a recipient failed to meet its overall
goal in a given year, it would have to
determine the reasons for its failure and
establish corrective steps.
Approximately 150 large recipients
would transmit this analysis to DOT;
smaller recipients would perform the
analysis but would not be required to
submit it to DOT. We estimate that
about half of recipients would be subject
to this requirement in a given year.

Respondents: 525 (150 of which
would have to submit reports to DOT).

Frequency: Once per year.

Estimated Average Burden per
Response: 80 hours + 5 for recipients
sending report to DOT.

Estimated Total Annual Burden
Hours: 42,750.

Affidavit of Completeness (49 CFR
26.45(c)(4))

When a firm certified in its home state
seeks certification in another state
(“State B”), the firm must provide an
affidavit that the information the firm

provides to State B is complete and is
identical to that submitted to the home
state. The calculation of the burden for
this item assumes that there will be an
average 2600 interstate applications
each year to which this requirement
would apply. This requirement takes
effect a year from the effective date of
this rule.

Respondents: 2,600.

Frequency: Once per year to a given
recipient.

Estimated Average Burden per
Response: 1 hour.

Estimated Total Annual Burden
Hours: 2,600 hours.

Transmittal of On-Site Report (49 CFR
26.85(d)(1))

When a “State B” receives a request
for certification from a firm certified in
“State A,” State A must promptly send
a copy of that report to State B. This
would involve simply emailing a PDF or
other electronic copy of an existing
report. This requirement takes effect one
year from the effective date of this rule.

Respondents: 52.

Frequency: An average of 50 per year
per recipient.

Estimated Average Burden per
Response: V2 hour.

Estimated Total Annual Burden
Hours: 1,300.

Transmittal of Decertification/Denial
Information (49 CFR 26.85(f)(1))

When a unified certification program
(UCP) in a state denies a firm’s
application for certification or
decertifies the firm, it must
electronically notify a DOT database of
the fact. The information in the database
is then available to other certification
agencies for their reference. The
calculation of the burden of this
requirement assumes that there would
be am average of 100 such actions per
year by each UCP.

Respondents: 52.

Frequency: An average of 100 per year
per recipient.

Estimated Average Burden per
Response: V2 hour.

Estimated Total Annual Burden
Hours: 2,600.

Transmittal of Denial/Decertification
Documents (49 CFR 26.85(f)(3))

When a UCP notes, from the DOT
database, that a firm that has applied or
been granted certification was denied or
decertified elsewhere, the UCP would
request a copy of the decision by the
other state, which would then have to
send a copy. The Department
anticipates that this would be done by
an email exchange, the response
attaching a PDF or other electronic copy

of an existing document. This
requirement goes into effect a year from
the effective date of the rule.

Respondents: 52.

Frequency: An average of 75 per year
per recipient.

Estimated Average Burden per
Response: five minutes for the request;
/2 hour for the response.

Estimated Total Annual Burden
Hours: 2,625.

List of Subjects in 49 CFR Part 26

Administrative practice and
procedure, Airports, Civil rights,
Government contracts, Grant-
programs—transportation, Mass
transportation, Minority businesses,
Reporting and record keeping
requirements.

Issued this 11th day of January, 2011, at
Washington, DC.

Ray LaHood,
Secretary of Transportation.

For the reasons set forth in the
preamble, the Department amends 49
CFR Part 26 as follows:

PART 26—PARTICIPATION BY
DISADVANTAGED BUSINESS
ENTERPRISES IN DEPARTMENT OF
TRANSPORTATION FINANCIAL
ASSISTANCE PROGRAMS

m 1. The authority citation for part 26 is
amended to read as follows:

Authority: 23 U.S.C. 304 and 324; 42
U.S.C. 2000d, et seq. ; 49 U.S.C. 47107,
47113, 47123; Sec. 1101(b), Pub. L. 105178,
112 Stat. 107, 113.

m 2. In section 26.5, add a definition of
“Home state” in alphabetical order to
read as follows:

§26.5 What do the terms used in this part
mean?
* * * * *

“Home state” means the state in which
a DBE firm or applicant for DBE
certification maintains its principal

place of business.
* * * * *

m 3.In § 26.11, add paragraph (a) to read
as follows:

§26.11 What records do recipients keep
and report?

(a) You must transmit the Uniform
Report of DBE Awards or Commitments
and Payments, found in Appendix B to
this part, at the intervals stated on the

form.
* * * * *

m 4. Revise § 26.31 to read as follows:
§26.31 What information must you include

in your DBE directory?

(a) In the directory required under
§ 26.81(g) of this Part, you must list all
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firms eligible to participate as DBEs in
your program. In the listing for each
firm, you must include its address,
phone number, and the types of work
the firm has been certified to perform as
a DBE.

(b) You must list each type of work for
which a firm is eligible to be certified
by using the most specific NAICS code
available to describe each type of work.
You must make any changes to your
current directory entries necessary to
meet the requirement of this paragraph
(a) by August 26, 2011.

m 5. Revise § 26.37 (b) to read as follows:

§26.37 What are a recipient’s
responsibilities for monitoring the
performance of other program participants?
* * * * *

(b) Your DBE program must also
include a monitoring and enforcement
mechanism to ensure that work
committed to DBEs at contract award or
subsequently (e.g., as the result of
modification to the contract) is actually
performed by the DBEs to which the
work was committed. This mechanism
must include a written certification that
you have reviewed contracting records
and monitored work sites in your state
for this purpose. The monitoring to
which this paragraph refers may be
conducted in conjunction with
monitoring of contract performance for
other purposes (e.g., close-out reviews

for a contract).
* * * * *

m 6. Add § 26.39 to subpart B to read as
follows:

§26.39 Fostering small business
participation.

(a) Your DBE program must include
an element to structure contracting
requirements to facilitate competition
by small business concerns, taking all
reasonable steps to eliminate obstacles
to their participation, including
unnecessary and unjustified bundling of
contract requirements that may preclude
small business participation in
procurements as prime contractors or
subcontractors.

(b) This element must be submitted to
the appropriate DOT operating
administration for approval as a part of
your DBE program by February 28,
2012. As part of this program element
you may include, but are not limited to,
the following strategies:

(1) Establishing a race-neutral small
business set-aside for prime contracts
under a stated amount (e.g., $1 million).

(2) In multi-year design-build
contracts or other large contracts (e.g.,
for “megaprojects”) requiring bidders on
the prime contract to specify elements
of the contract or specific subcontracts

that are of a size that small businesses,
including DBEs, can reasonably
perform.

(3) On prime contracts not having
DBE contract goals, requiring the prime
contractor to provide subcontracting
opportunities of a size that small
businesses, including DBEs, can
reasonably perform, rather than self-
performing all the work involved.

(4) Identifying alternative acquisition
strategies and structuring procurements
to facilitate the ability of consortia or
joint ventures consisting of small
businesses, including DBEs, to compete
for and perform prime contracts.

(5) To meet the portion of your overall
goal you project to meet through race-
neutral measures, ensuring that a
reasonable number of prime contracts
are of a size that small businesses,
including DBEs, can reasonably
perform.

(c) You must actively implement your
program elements to foster small
business participation. Doing so is a
requirement of good faith
implementation of your DBE program.
m7.In§26.45:

m a. Revise paragraphs (e)(2), (e)(3),
(f)(1), and ()(2);

m b. Redesignate paragraphs ((f)(3) and
(f)(4) as (f)(6) and (f)(7), respectively;
and

m c. Add new paragraphs ()(3), (4), and
(5).

The revisions and addition read as
follows:

§26.45 How do recipients set overall

goals?
* * * * *
* % %

()

(2) If you are an FTA or FAA
recipient, as a percentage of all FT or
FAA funds (exclusive of FTA funds to
be used for the purchase of transit
vehicles) that you will expend in FTA
or FAA-assisted contracts in the three
forthcoming fiscal years.

(3) In appropriate cases, the FHWA,
FTA or FAA Administrator may permit
or require you to express your overall
goal as a percentage of funds for a
particular grant or project or group of
grants and/or projects. Like other overall
goals, a project goal may be adjusted to
reflect changed circumstances, with the
concurrence of the appropriate
operating administration.

(i) A project goal is an overall goal,
and must meet all the substantive and
procedural requirements of this section
pertaining to overall goals.

(ii) A project goal covers the entire
length of the project to which it applies.

(iii) The project goal should include a
projection of the DBE participation
anticipated to be obtained during each
fiscal year covered by the project goal.

(iv) The funds for the project to which
the project goal pertains are separated
from the base from which your regular
overall goal, applicable to contracts not
part of the project covered by a project
goal, is calculated.

(£)(1)(1) If you set your overall goal on
a fiscal year basis, you must submit it
to the applicable DOT operating
administration by August 1 at three-year
intervals, based on a schedule
established by the FHWA, FTA, or FAA,
as applicable, and posted on that
agency’s Web site.

(ii) You may adjust your three-year
overall goal during the three-year period
to which it applies, in order to reflect
changed circumstances. You must
submit such an adjustment to the
concerned operating administration for
review and approval.

(iii) The operating administration may
direct you to undertake a review of your
goal if necessary to ensure that the goal
continues to fit your circumstances
appropriately.

(iv) While you are required to submit
an overall goal to FHWA, FTA, or FAA
only every three years, the overall goal
and the provisions of Sec. 26.47(c)
apply to each year during that three-year
period.

(v) You may make, for informational
purposes, projections of your expected
DBE achievements during each of the
three years covered by your overall goal.
However, it is the overall goal itself, and
not these informational projections, to
which the provisions of section 26.47(c)
of this part apply.

(2) If you are a recipient and set your
overall goal on a project or grant basis
as provided in paragraph (e)(3) of this
section, you must submit the goal for
review at a time determined by the
FHWA, FTA or FAA Administrator, as
applicable.

(3) You must include with your
overall goal submission a description of
the methodology you used to establish
the goal, incuding your base figure and
the evidence with which it was
calculated, and the adjustments you
made to the base figure and the
evidence you relied on for the
adjustments. You should also include a
summary listing of the relevant
available evidence in your jurisdiction
and, where applicable, an explanation
of why you did not use that evidence to
adjust your base figure. You must also
include your projection of the portions
of the overall goal you expect to meet
through race-neutral and race-consioous
measures, respectively (see 26.51(c)).

(4) You are not required to obtain
prior operating administration
concurrence with your overall goal.
However, if the operating
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administration’s review suggests that
your overall goal has not been correctly
calculated, or that your method for
calculating goals is inadequate, the
operating administration may, after
consulting with you, adjust your overall
goal or require that you do so. The
adjusted overall goal is binding on you.

(5) If you need additional time to
collect data or take other steps to
develop an approach to setting overall
goals, you may request the approval of
the concerned operating administration
for an interim goal and/or goal-setting
mechanism. Such a mechanism must:

(i) Reflect the relative availability of
DBEs in your local market to the
maximum extent feasible given the data
available to you; and

(ii) Avoid imposing undue burdens on
non-DBEs.

* * * * *

m 8.In § 26.47, add paragraphs (c) and
(d) to read as follows:

§26.47 Can recipients be penalized for
failing to meet overall goals?

(c) If the awards and commitments
shown on your Uniform Report of
Awards or Commitments and Payments
at the end of any fiscal year are less than
the overall goal applicable to that fiscal
year, you must do the following in order
to be regarded by the Department as
implementing your DBE program in
good faith:

(1) Analyze in detail the reasons for
the difference between the overall goal
and your awards and commitments in
that fiscal year;

(2) Establish specific steps and
milestones to correct the problems you
have identified in your analysis and to
enable you to meet fully your goal for
the new fiscal year;

(3)(i) If you are a state highway
agency; one of the 50 largest transit
authorities as determined by the FTA; or
an Operational Evolution Partnership
Plan airport or other airport designated
by the FAA, you must submit, within 90
days of the end of the fiscal year, the
analysis and corrective actions
developed under paragraphs (c)(1) and
(2) of this section to the appropriate
operating administration for approval. If
the operating administration approves
the report, you will be regarded as
complying with the requirements of this
section for the remainder of the fiscal
year.

(ii) As a transit authority or airport
not meeting the criteria of paragraph
(c)(3)(i) of this section, you must retain
analysis and corrective actions in your
records for three years and make it
available to FTA or FAA on request for
their review.

(4) FHWA, FTA, or FAA may impose
conditions on the recipient as part of its
approval of the recipient’s analysis and
corrective actions including, but not
limited to, modifications to your overall
goal methodology, changes in your race-
conscious/race-neutral split, or the
introduction of additional race-neutral
or race-conscious measures.

(5) You may be regarded as being in
noncompliance with this Part, and
therefore subject to the remedies in
§26.103 or § 26.105 of this part and
other applicable regulations, for failing
to implement your DBE program in good
faith if any of the following things
occur:

(i) You do not submit your analysis
and corrective actions to FHWA, FTA,
or FAA in a timely manner as required
under paragraph (c)(3) of this section;

(ii) FHWA, FTA, or FAA disapproves
your analysis or corrective actions; or

(iii) You do not fully implement the
corrective actions to which you have
committed or conditions that FHWA,
FTA, or FAA has imposed following
review of your analysis and corrective
actions.

(d) If, as recipient, your Uniform
Report of DBE Awards or Commitments
and Payments or other information
coming to the attention of FTA, FHWA,
or FAA, demonstrates that current
trends make it unlikely that you will
achieve DBE awards and commitments
that would be necessary to allow you to
meet your overall goal at the end of the
fiscal year, FHWA, FTA, or FAA, as
applicable, may require you to make
further good faith efforts, such as by
modifying your race-conscious/race-
neutral split or introducing additional
race-neutral or race-conscious measures
for the remainder of the fiscal year.

m 9.In § 26.51, revise paragraphs (b)(1)
and (f)(1) to read as follows:

§26.51 What means do recipients use to
meet overall goals?
* * * * *

(b)* L

(1) Arranging solicitations, times for
the presentation of bids, quantities,
specifications, and delivery schedules
in ways that facilitate participation by
DBEs and other small businesses and by
making contracts more accessible to
small businesses, by means such as
those provided under § 26.39 of this
part.
*

* * * *
* * %

(1) If your approved projection under
paragraph (c) of this section estimates
that you can meet your entire overall
goal for a given year through race-
neutral means, you must implement
your program without setting contract

goals during that year, unless it becomes
necessary in order meet your overall
goal.

Example to paragraph (f)(1): Your
overall goal for Year 1 is 12 percent.
You estimate that you can obtain 12
percent or more DBE participation
through the use of race-neutral
measures, without any use of contract
goals. In this case, you do not set any
contract goals for the contracts that will
be performed in Year 1. However, if part
way through Year 1, your DBE awards
or commitments are not at a level that
would permit you to achieve your
overall goal for Year 1, you could begin
setting race-conscious DBE contract
goals during the remainder of the year
as part of your obligation to implement

your program in good faith.

m 10.1n § 26.53:

m a. Redesignate paragraph (g) as
paragraph (i);

m b. Redesignate paragraphs (f)(2) and
(3) as paragraphs (g) and (h),
respectively;

m c. Revise paragraph (f)(1); and

m d. Add new paragraphs (f)(2) through
(6) to read as follows:

§26.53 What are the good faith efforts
procedures recipients follow in situations
where there are contract goals?

* * * * *

(£)(1) You must require that a prime
contractor not terminate a DBE
subcontractor listed in response to
paragraph (b)(2) of this section (or an
approved substitute DBE firm) without
your prior written consent. This
includes, but is not limited to, instances
in which a prime contractor seeks to
perform work originally designated for a
DBE subcontractor with its own forces
or those of an affiliate, a non-DBE firm,
or with another DBE firm.

(2) You may provide such written
consent only if you agree, for reasons
stated in your concurrence document,
that the prime contractor has good cause
to terminate the DBE firm.

(3) For purposes of this paragraph,
good cause includes the following
circumstances:

(i) The listed DBE subcontractor fails
or refuses to execute a written contract;

(ii) The listed DBE subcontractor fails
or refuses to perform the work of its
subcontract in a way consistent with
normal industry standards. Provided,
however, that good cause does not exist
if the failure or refusal of the DBE
subcontractor to perform its work on the
subcontract results from the bad faith or
discriminatory action of the prime
contracor;

(iii) The listed DBE subcontractor fails
or refuses to meet the prime contractor’s
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reasonable, nondisrciminatory bond
requirements.

(iv) The listed DBE subcontractor
becomes bankrupt, insolvent, or exhibits
credit unworthiness;

(v) The listed DBE subcontractor is
ineligible to work on public works
projects because of suspension and
debarment proceedings pursuant 2 CFR
Parts 180, 215 and 1,200 or applicable
state law;

(vii) You have determined that the
listed DBE subcontractor is not a
responsible contractor;

(vi) The listed DBE subcontractor
voluntarily withdraws from the project
and provides to you written notice of its
withdrawal;

(vii) The listed DBE is ineligible to
receive DBE credit for the type of work
required;

(viii) A DBE owner dies or becomes
disabled with the result that the listed
DBE contractor is unable to complete its
work on the contract;

(ix) Other documented good cause
that you determine compels the
termination of the DBE subcontractor.
Provided, that good cause does not exist
if the prime contractor seeks to
terminate a DBE it relied upon to obtain
the contract so that the prime contractor
can self-perform the work for which the
DBE contractor was engaged or so that
the prime contractor can substitute
another DBE or non-DBE contractor after
contract award.

(4) Before transmitting to you its
request to terminate and/or substitute a
DBE subcontractor, the prime contractor
must give notice in writing to the DBE
subcontractor, with a copy to you, of its
intent to request to terminate and/or
substitute, and the reason for the
request.

(5) The prime contractor must give the
DBE five days to respond to the prime
contractor’s notice and advise you and
the contractor of the reasons, if any,
why it objects to the proposed
termination of its subcontract and why
you should not approve the prime
contractor’s action. If required in a
particular case as a matter of public
necessity (e.g., safety), you may provide
a response period shorter than five days.

(6) In addition to post-award
terminations, the provisions of this
section apply to preaward deletions of
or substitutions for DBE firms put
forward by offerors in negotiated

procurements.
* * * * *

m 11.In § 26.67, revise paragraphs
(a)(2)(i) and (iv), and in paragraphs (b),
(c), and (d), remove “$750,000” and add
in its place “$1.32 million”.

The revisions read as follows:

§26.67 What rules determine social and
economic disadvantage?

(a] * * %

(2)(i) You must require each
individual owner of a firm applying to
participate as a DBE, whose ownership
and control are relied upon for DBE
certification to certify that he or she has
a personal net worth that does not

exceed $1.32 million.
* * * * *

(iv) Notwithstanding any provision of
Federal or state law, you must not
release an individual’s personal net
worth statement nor any documents
pertaining to it to any third party
without the written consent of the
submitter. Provided, that you must
transmit this information to DOT in any
certification appeal proceeding under
section 26.89 of this part or to any other
state to which the individual’s firm has
applied for certification under § 26.85 of
this part.

* * * * *

m 12. Revise § 26.71(n) to read as
follows:

§26.71 What rules govern determinations
concerning control?
* * * * *

(n) You must grant certification to a
firm only for specific types of work in
which the socially and economically
disadvantaged owners have the ability
to control the firm. To become certified
in an additional type of work, the firm
need demonstrate to you only that its
socially and economically
disadvantaged owners are able to
control the firm with respect to that type
of work. You must not require that the
firm be recertified or submit a new
application for certification, but you
must verify the disadvantaged owner’s
control of the firm in the additional type
of work.

(1) The types of work a firm can
perform (whether on initial certification
or when a new type of work is added)
must be described in terms of the most
specific available NAICS code for that
type of work. If you choose, you may
also, in addition to applying the
appropriate NAICS code, apply a
descriptor from a classification scheme
of equivalent detail and specificity. A
correct NAICS code is one that
describes, as specifically as possible, the
principal goods or services which the
firm would provide to DOT recipients.
Multiple NAICS codes may be assigned
where appropriate. Program participants
must rely on, and not depart from, the
plain meaning of NAICS code
descriptions in determining the scope of
a firm’s certification. If your Directory
does not list types of work for any firm

in a manner consistent with this
paragraph (a)(1), you must update the
Directory entry for that firm to meet the
requirements of this paragraph (a)(1) by
August 28, 2011.

(2) Firms and recipients must check
carefully to make sure that the NAICS
codes cited in a certification are kept
up-to-date and accurately reflect work
which the UCP has determined the
firm’s owners can control. The firm
bears the burden of providing detailed
company information the certifying
agency needs to make an appropriate
NAICS code designation.

(3) If a firm believes that there is not
a NAICS code that fully or clearly
describes the type(s) of work in which
it is seeking to be certified as a DBE, the
firm may request that the certifying
agency, in its certification
documentation, supplement the
assigned NAICS code(s) with a clear,
specific, and detailed narrative
description of the type of work in which
the firm is certified. A vague, general, or
confusing description is not sufficient
for this purpose, and recipients should
not rely on such a description in
determining whether a firm’s
participation can be counted toward
DBE goals.

(4) A certifier is not precluded from
changing a certification classification or
description if there is a factual basis in
the record. However, certifiers must not
make after-the-fact statements about the
scope of a certification, not supported
by evidence in the record of the
certification action.

* * * * *

m 13. Revise § 26.73(b) to read as
follows:

§26.73 What are other rules affecting
certification?
* * * * *

(b)(1) You must evaluate the
eligibility of a firm on the basis of
present circumstances. You must not
refuse to certify a firm based solely on
historical information indicating a lack
of ownership or control of the firm by
socially and economically
disadvantaged individuals at some time
in the past, if the firm currently meets
the ownership and control standards of
this part.

(2) You must not refuse to certify a
firm solely on the basis that it is a newly
formed firm, has not completed projects
or contracts at the time of its
application, has not yet realized profits
from its activities, or has not
demonstrated a potential for success. If
the firm meets disadvantaged, size,
ownership, and control requirements of
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this Part, the firm is eligible for
certification.
* * * * *

§26.81 [Amended]

m 14. Amend § 26.81(g) by removing the
word “section” and adding in its place
the word “part” and by removing the
period at the end of the last sentence
and adding the words “and shall revise
the print version of the Directory at least
once a year.”

m 15.1In § 26.83, remove and reserve
paragraph (e), revise paragraph (h), and
add paragraphs (1) and (m) to read as
follows:

§26.83 What procedures do recipients
follow in making certification decisions?
* * * * *

(h) Once you have certified a DBE, it
shall remain certified until and unless
you have removed its certification, in
whole or in part, through the procedures
of section 26.87. You may not require
DBEs to reapply for certification or
require “recertification” of currently
certified firms. However, you may
conduct a certification review of a
certified DBE firm, including a new on-
site review, three years from the date of
the firm’s most recent certification, or
sooner if appropriate in light of changed
circumstances (e.g., of the kind
requiring notice under paragraph (i) of
this section), a complaint, or other
information concerning the firm’s
eligibility. If you have grounds to
question the firm’s eligibility, you may
conduct an on-site review on an
unannounced basis, at the firm’s offices

and jobsites.
* * * * *

(1) As a recipient or UCP, you must
advise each applicant within 30 days
from your receipt of the application
whether the application is complete and
suitable for evaluation and, if not, what
additional information or action is
required.

(m) Except as otherwise provided in
this paragraph, if an applicant for DBE
certification withdraws its application
before you have issued a decision on the
application, the applicant can resubmit
the application at any time. As a
recipient or UCP, you may not apply the
waiting period provided under
§ 26.86(c) of this part before allowing
the applicant to resubmit its
application. However, you may place
the reapplication at the “end of the line,”
behind other applications that have
been made since the firm’s previous
application was withdrawn. You may
also apply the waiting period provided
under § 26.86(c) of this part to a firm
that has established a pattern of

frequently withdrawing applications
before you make a decision.

§26.84 [Removed]

m 16. Remove section 26.84.
m 17. Revise § 26.85 to read as follows

§26.85 Interstate certification.

(a) This section applies with respect
to any firm that is currently certified in
its home state.

(b) When a firm currently certified in
its home state (“State A”) applies to
another State (“State B”) for DBE
certification, State B may, at its
discretion, accept State A’s certification
and certify the firm, without further
procedures.

(1) To obtain certification in this
manner, the firm must provide to State
B a copy of its certification notice from
State A.

(2) Before certifying the firm, State B
must confirm that the firm has a current
valid certification from State A. State B
can do so by reviewing State A’s
electronic directory or obtaining written
confirmation from State A.

(c) In any situation in which State B
chooses not to accept State A’s
certification of a firm as provided in
paragraph (b) of this section, as the
applicant firm you must provide the
information in paragraphs (c)(1) through
(4) of this section to State B.

(1) You must provide to State B a
complete copy of the application form,
all supporting documents, and any other
information you have submitted to State
A or any other state related to your
firm’s certification. This includes
affidavits of no change (see § 26.83(j))
and any notices of changes (see
§26.83(i)) that you have submitted to
State A, as well as any correspondence
you have had with State A’s UCP or any
other recipient concerning your
application or status as a DBE firm.

(2) You must also provide to State B
any notices or correspondence from
states other than State A relating to your
status as an applicant or certified DBE
in those states. For example, if you have
been denied certification or decertified
in State G, or subject to a decertification
action there, you must inform State B of
this fact and provide all documentation
concerning this action to State B.

(3) If you have filed a certification
appeal with DOT (see § 26.89), you must
inform State B of the fact and provide
your letter of appeal and DOT’s
response to State B.

(4) You must submit an affidavit
sworn to by the firm’s owners before a
person who is authorized by State law
to administer oaths or an unsworn
declaration executed under penalty of
perjury of the laws of the United States.

(i) This affidavit must affirm that you
have submitted all the information
required by 49 CFR 26.85(c) and the
information is complete and, in the case
of the information required by
§26.85(c)(1), is an identical copy of the
information submitted to State A.

(ii) If the on-site report from State A
supporting your certification in State A
is more than three years old, as of the
date of your application to State B, State
B may require that your affidavit also
affirm that the facts in the on-site report
remain true and correct.

(d) As State B, when you receive from
an applicant firm all the information
required by paragraph (c) of this section,
you must take the following actions:

(1) Within seven days contact State A
and request a copy of the site visit
review report for the firm (see
§ 26.83(c)(1)), any updates to the site
visit review, and any evaluation of the
firm based on the site visit. As State A,
you must transmit this information to
State B within seven days of receiving
the request. A pattern by State B of not
making such requests in a timely
manner or by “State A” or any other
State of not complying with such
requests in a timely manner is
noncompliance with this Part.

(2) Determine whether there is good
cause to believe that State A’s
certification of the firm is erroneous or
should not apply in your State. Reasons
for making such a determination may
include the following:

(i) Evidence that State A’s
certification was obtained by fraud;

(ii) New information, not available to
State A at the time of its certification,
showing that the firm does not meet all
eligibility criteria;

(iii) State A’s certification was
factually erroneous or was inconsistent
with the requirements of this part;

(iv) The State law of State B requires
a result different from that of the State
law of State A.

(v) The information provided by the
applicant firm did not meet the
requirements of paragraph (c) of this
section.

(3) If, as State B, unless you have
determined that there is good cause to
believe that State A’s certification is
erroneous or should not apply in your
State, you must, no later than 60 days
from the date on which you received
from the applicant firm all the
information required by paragraph (c) of
this section, send to the applicant firm
a notice that it is certified and place the
firm on your directory of certified firms.

(4) If, as State B, you have determined
that there is good cause to believe that
State A’s certification is erroneous or
should not apply in your State, you
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must, no later than 60 days from the
date on which you received from the
applicant firm all the information
required by paragraph (c) of this section,
send to the applicant firm a notice
stating the reasons for your
determination.

(i) This notice must state with
particularity the specific reasons why
State B believes that the firm does not
meet the requirements of this Part for
DBE eligibility and must offer the firm
an opportunity to respond to State B
with respect to these reasons.

(ii) The firm may elect to respond in
writing, to request an in-person meeting
with State B’s decision maker to discuss
State B’s objections to the firm’s
eligibility, or both. If the firm requests
a meeting, as State B you must schedule
the meeting to take place within 30 days
of receiving the firm’s request.

(iii) The firm bears the burden of
demonstrating, by a preponderance of
evidence, that it meets the requirements
of this Part with respect to the
particularized issues raised by State B’s
notice. The firm is not otherwise
responsible for further demonstrating its
eligibility to State B.

(iv) The decision maker for State B
must be an individual who is
thoroughly familiar with the provisions
of this Part concerning certification.

(v) State B must issue a written
decision within 30 days of the receipt of
the written response from the firm or
the meeting with the decision maker,
whichever is later.

(vi) The firm’s application for
certification is stayed pending the
outcome of this process.

(vii) A decision under this paragraph
(d)(4) may be appealed to the

Departmental Office of Civil Rights
under s§ 26.89 of this part.

(e) As State B, if you have not
received from State A a copy of the site
visit review report by a date 14 days
after you have made a timely request for
it, you may hold action required by
paragraphs (d)(2) through (4) of this
section in abeyance pending receipt of
the site visit review report. In this event,
you must, no later than 30 days from the
date on which you received from an
applicant firm all the information
required by paragraph (c) of this section,
notify the firm in writing of the delay in
the process and the reason for it.

(f)(1) As a UCP, when you deny a
firm’s application, reject the application
of a firm certified in State A or any other
State in which the firm is certified,
through the procedures of paragraph
(d)(4) of this section, or decertify a firm,
in whole or in part, you must make an
entry in the Department of
Transportation Office of Civil Rights’
(DOCR’s) Ineligibility Determination
Online Database. You must enter the
following information:

(i) The name of the firm;

(ii) The name(s) of the firm’s owner(s);

(iii) The type and date of the action;

(iv) The reason for the action.

(2) As a UCP, you must check the
DOCR Web site at least once every
month to determine whether any firm
that is applying to you for certification
or that you have already certified is on
the list.

(3) For any such firm that is on the
list, you must promptly request a copy
of the listed decision from the UCP that
made it. As the UCP receiving such a
request, you must provide a copy of the
decision to the requesting UCP within 7
days of receiving the request. As the

UCP receiving the decision, you must
then consider the information in the
decision in determining what, if any,
action to take with respect to the
certified DBE firm or applicant.

(g) You must implement the
requirements of this section beginning
January 1, 2012.

§26.87 [Amended]

m 18.In § 26.87, remove and reserve
paragraph (h).

§26.107 [Amended]

m 19.In § 26.107, in paragraphs (a) and
(b), remove “49 CFR part 29” and add in
its place, “2 CFR parts 180 and 1200”.

m 20.In § 26.109, revise paragraph (a)(2)
to read as follows:

§26.109 What are the rules governing
information, confidentiality, cooperation,
and intimidation or retaliation?

(a) * *x %

(2) Notwithstanding any provision of
Federal or state law, you must not
release any information that may
reasonably be construed as confidential
business information to any third party
without the written consent of the firm
that submitted the information. This
includes applications for DBE
certification and supporting
information. However, you must
transmit this information to DOT in any
certification appeal proceeding under
§ 26.89 of this part or to any other state
to which the individual’s firm has
applied for certification under § 26.85 of
this part.

* * * * *

[FR Doc. 2011-1531 Filed 1-27-11; 8:45 am]|
BILLING CODE 4910-9X-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 73
RIN 3150-Al64
[NRC—2010-0340]

Draft NUREG—0561, Revision 2;
Physical Protection of Shipments of
Irradiated Reactor Fuel; Extension of
Comment Period

AGENCY: Nuclear Regulatory
Commission.

ACTION: Draft guidance document:
Extension of comment period.

SUMMARY: On November 3, 2010 (75 FR
67636), the U.S. Nuclear Regulatory
Commission (NRC or the Commission)
published for public comment a
revision to NUREG-0561, the draft
implementation guidance document for
a proposed rule to amend its security
regulations in Title 10 of the Code of
Federal Regulations (10 CFR) Part 73
pertaining to the transport of irradiated
reactor fuel (for purposes of this
rulemaking, the terms “irradiated reactor
fuel” and “spent nuclear fuel” are used
interchangeably). The proposed rule
was published on October 13, 2010 (75
FR 62695). The public comment period
for this proposed rule was scheduled to
expire on February 11, 2011; however,
on January 10, 2011 (76 FR 1376), the
public comment period for the proposed
rule was extended to April 11, 2011. In
order to allow the public sufficient time
to review and comment on the draft
revision to NUREG-0561, the NRC has
decided to extend the comment period
for the draft guidance document until
May 11, 2011.

DATES: The comment period has been
extended and expires on May 11, 2011.
Comments received after this date will
be considered if it is practical to do so.
The NRC is only able to assure
consideration of comments received on
or before this date.

ADDRESSES: Please include Docket ID:
NRC-2010-0340 in the subject line of
your comments. For instructions on

submitting comments and accessing
documents related to this action, see
Section I, “Submitting Comments and
Accessing Information” in the
SUPPLEMENTARY INFORMATION section of
this document. You may submit
comments by any one of the following
methods.

Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for documents filed under Docket ID:
NRC-2010-0340. Address questions
about NRC dockets to Carol Gallagher,
telephone (301) 492—-3668; e-mail:
Carol.Galagher@nrc.gov.

Mail comments to: Cindy Bladey,
Chief, Rules, Announcements, and
Directives Branch (RADB), Office of
Administration, Mail Stop: TWB—-05—
B01M, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

Fax comments to: RADB at (301) 492—
3446.

FOR FURTHER INFORMATION CONTACT: R.
Clyde Ragland, Office of Nuclear
Security, and Incident Response, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001, telephone
(301) 415-7008, e-mail:
Clyde.Ragland@nrc.gov.

SUPPLEMENTARY INFORMATION:

Submitting Comments and Accessing
Information

Comments submitted in writing or in
electronic form will be posted on the
NRC Web site and on the Federal
rulemaking Web site http://
www.regulations.gov. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
any information in your submission that
you do not want to be publicly
disclosed. The NRC requests that any
party soliciting or aggregating comments
received from other persons for
submission to the NRC inform those
persons that the NRC will not edit their
comments to remove any identifying or
contact information, and therefore, they
should not include any information in
their comments that they do not want
publicly disclosed.

You can access publicly available
documents related to this document
using the following methods:

NRC’s Public Document Room (PDR):
The public may examine and have
copied for a fee, publicly available
documents at the NRC’s PDR, Room

0O-1 F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland.

NRC’s Agencywide Documents Access
and Management System (ADAMS):
Publicly available documents created or
received at the NRC are available
electronically at the NRC’s Electronic
Reading Room at http://www.nre.gov/
reading-rm/adams.html. From this page,
the public can gain entry into ADAMS,
which provides text and image files of
NRC'’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397-4209,
or 301-415—4737, or by e-mail to
PDR.Resource@nrc.gov. The draft
implementation guidance is available
electronically under ADAMS Accession
Number ML103060094.

Federal Rulemaking Web site: Public
comments and supporting materials
related to the implementation guidance,
including the draft implementation
guidance, can be found at http://
www.regulations.gov by searching on
Docket ID: NRC-2010-0340. Documents
related to the proposed rule can be
found by searching on Docket ID: NRC—
2009-0163.

Discussion:

On October 13, 2010 (75 FR 62695),
the NRC published a proposed rule that
would amend its regulations in 10 CFR
Part 73 to enhance the security
requirements that apply to the
transportation of spent nuclear fuel. The
public comment period for the proposed
rule has been extended through April
11, 2011. In conjunction with the
proposed rule, the NRC has revised
NUREG-0561, “Physical Protection of
Shipments of Irradiated Reactor Fuel.”
This document provides guidance on
implementing the provisions of
proposed 10 CFR Part 73.37,
“Requirements for Physical Protection of
Byproduct Material” and proposed 10
CFR 73.38, “Personnel Access
Authorization Requirements for
Irradiated Reactor Fuel in Transit.”

On November 3, 2010 (75 FR 67636),
the NRC published for public comment
the proposed revision to NUREG-0561.
The NRC has determined that additional
time is needed for public review of the
potential impacts of the proposed
requirements. In order to allow the
public sufficient time to review and
comment on the proposed rule, the NRC
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has decided to extend the comment
period until May 11, 2011.
Dated at Rockville, Maryland, this 20th day

of January 2011.
For the Nuclear Regulatory Commission.

Robert K. Caldwell,

Chief, Fuel Cycle and Transportation Security
Branch, Division of Security Policy, Office

of Nuclear Security and Incident Response.
[FR Doc. 2011-1907 Filed 1-27-11; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 920

[SATS No. MD-056—-FOR; Docket ID: OSM
2010-0008]

Maryland Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We are announcing receipt of
a proposed amendment to the Maryland
program (the “Maryland program”)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act) (Administrative Record No.
588.00). Maryland added provisions to
regulate coal combustion byproducts
(CCBs) and to establish requirements
pertaining to the generation, storage,
handling, processing, disposal,
recycling, beneficial use, or other use of
CCBs within the State. In total these
regulations pertain to all CCB activities
in the State, not just surface coal mining
and reclamation operations. However, a
section of the Code of Maryland
Regulations (COMAR) specifically
pertains to the surface coal mining and
reclamation operations. The regulation
specific to surface coal mining and
reclamation operations is a new
regulation, Regulation .08 under
COMAR 26.20.24, Special Performance
Standards. Maryland is requesting
approval of this section that it submitted
as an amendment on June 24, 2010.
This document gives the times and
locations that the Maryland submittal
are available for your inspection, the
comment period during which you may
submit written comments, and the
procedures that we will follow for the
public hearing, if one is requested.
DATES: We will accept written
comments until 4 p.m., local time
February 28, 2011. If requested, we will

hold a public hearing on February 22,
2011. We will accept requests to speak
until 4 p.m., local time on February 14,
2011.

ADDRESSES: You may submit comments,
identified by “MD-056—FOR; Docket ID:
OSM-2010-0008” by either of the
following two methods:

Federal eRulemaking Portal: http://
www.regulations.gov. The proposed rule
has been assigned Docket ID: OSM—
2010-0008. If you would like to submit
comments through the Federal
eRulemaking Portal, go to http://
www.regulations.gov and follow the
instructions.

Mail/Hand Delivery/Courier: Mr.
George Rieger, Chief, Pittsburgh Field
Division, Office of Surface Mining
Reclamation and Enforcement, Three
Parkway Center, Suite 300, Pittsburgh,
PA 15220.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the “Public Comment Procedures”
heading of the SUPPLEMENTARY
INFORMATION section of this document.

Docket: In addition to obtaining
copies of documents at http://
www.regulations.gov, information may
also be obtained at the addresses listed
below during normal business hours,
Monday through Friday, excluding
holidays. You may receive one free copy
of the amendment by contacting OSM’s
Pittsburgh Field Division Office.

George Rieger, Chief, Pittsburgh Field
Division, Office of Surface Mining
Reclamation and Enforcement, Three
Parkway Center, Suite 300, Pittsburgh,
Pennsylvania 15220, Telephone: (412)
937-2153, E-mail: grieger@osmre.gov.

John E. Carey, Director, Maryland
Bureau of Mines, 160 South Water
Street, Frostburg, MD 21532,
Telephone: (301) 689—-1442; E-mail:
jearey@mde.state.md.us.

FOR FURTHER INFORMATION CONTACT:
George Rieger, Telephone: (412) 937—
2153. E-mail: grieger@osmre.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the Maryland Program
II. Description of the Amendment

III. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Maryland
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation

operations in accordance with the
requirements of this Act * * *;and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
approved the Maryland program on
February 18, 1982. You can find
background information on the
Maryland program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
of the Maryland program in the
February 18, 1982, Federal Register (47
FR 7214-7217). You can also find later
actions concerning the Maryland
program and program amendments at 30
CFR 920.12, 920.15, 920.16.

II. Description of the Amendment

By letter dated June 24, 2010,
Maryland sent us an amendment to its
program, Administrative Record
Number MD-588.00, under SMCRA (30
U.S.C. 1201 et seq.). Maryland added
regulations to regulate coal combustion
byproducts and to establish
requirements pertaining to the
generation, storage, handling,
processing, disposal, recycling,
beneficial use, or other use of coal
combustion byproducts (CCB) within
the State. In total, these regulations
pertain to all CCB activities in the State,
not just surface coal mining and
reclamation operations. However, a
section of the added regulations
specifically pertains to surface coal
mining and reclamation operations and
are proposed to be part of Maryland’s
Federally approved state program. The
regulation specific to surface coal
mining and reclamation operations has
been added as a new regulation,
Regulation .08 under COMAR 26.20.24,
Special Performance Standards.

Specifically, Maryland’s Regulation
.08 Utilization of Coal Combustion
Byproducts will include paragraphs A—
H on the Purpose and Scope, Conditions
for Utilization, and Testing and
Monitoring. Additionally, Maryland is
adding a Coal Combustion Byproducts
Utilization Request requirement that
will require a solids analysis of the
CCBs and a Toxicity Characteristics
Leaching Procedure (TCLP) leachate
analysis of the CCBs. Maryland may also
impose additional controls or
conditions on the use of CCBs as it sees
fit for the protection of human health
and the environment.

The full text of the program
amendment is available for you to read
at the locations listed above under
ADDRESSES.
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II1. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the submission
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the Maryland program.

Electronic or Written Comments

If you submit written comments, they
should be specific, confined to issues
pertinent to the proposed regulations,
and explain the reason for any
recommended change(s). We appreciate
any and all comments, but those most
useful and likely to influence decisions
on the final regulations will be those
that either involve personal experience
or include citations to and analyses of
SMCRA, its legislative history, its
implementing regulations, case law,
other pertinent Tribal or Federal laws or
regulations, technical literature, or other
relevant publications. We cannot ensure
that comments received after the close
of the comment period (see DATES) or
sent to an address other than those
listed above (see ADDRESSES) will be
included in the docket for this
rulemaking and considered.

Public Availability of Comments

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you may ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so. We will not consider anonymous
comments.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by 4
p.m., local time February 14, 2011. If
you are disabled and need reasonable
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
the hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at a public
hearing provide us with a written copy
of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be

heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

Public Meeting

If there is only limited interest in
participating in a public hearing, we
may hold a public meeting rather than
a public hearing. If you wish to meet
with us to discuss the submission,
please request a meeting by contacting
the person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
are open to the public and, if possible,
we will post notices of meetings at the
locations listed under ADDRESSES. We
will make a written summary of each
meeting a part of the administrative
record.

IV. Procedural Determinations

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Other Laws and Executive Orders
Affecting Rulemaking

When a State submits a program
amendment to OSM for review, our
regulations at 30 CFR 732.17(h) require
us to publish a notice in the Federal
Register indicating receipt of the
proposed amendment, its text or a
summary of its terms, and an
opportunity for public comment. We
conclude our review of the proposed
amendment after the close of the public
comment period and determine whether
the amendment should be approved,
approved in part, or not approved. At
that time, we will also make the
determinations and certifications
required by the various laws and
executive orders governing the
rulemaking process and include them in
the final rule.

List of Subjects in 30 CFR Part 920

Intergovernmental relations, Surface
mining, Underground mining.

Dated: September 1, 2010.
Michael K. Robinson,
Acting Regional Director, Appalachian
Region.

Editorial Note: This document was
received in the Office of the Federal Register
on January 14, 2011.

[FR Doc. 2011-1113 Filed 1-27-11; 8:45 am]
BILLING CODE 4310-05-P

SAINT LAWRENCE SEAWAY
DEVELOPMENT CORPORATION

33 CFR Part 401

[Docket No. SLSDC-2011-0002]

RIN 2135-AA29

Seaway Regulations and Rules:
Periodic Update, Various Categories

AGENCY: Saint Lawrence Seaway
Development Corporation, DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Saint Lawrence Seaway
Development Corporation (SLSDC) and
the St. Lawrence Seaway Management
Corporation (SLSMC) of Canada, under
international agreement, jointly publish
and presently administer the St.
Lawrence Seaway Regulations and
Rules (Practices and Procedures in
Canada) in their respective jurisdictions.
Under agreement with the SLSMC, the
SLSDC is amending the joint regulations
by updating the Seaway Regulations and
Rules in various categories. The
proposed changes will update the
following sections of the Regulations
and Rules: Condition of Vessels, and
Preclearance and Security for Tolls.
These proposed amendments are
necessary to take account of updated
procedures and will enhance the safety
of transits through the Seaway. Several
of the proposed amendments are merely
editorial or for clarification of existing
requirements.

DATES: Any party wishing to present
views on the proposed amendment may
file comments with the Corporation on
or before February 28, 2011.

ADDRESSES: You may submit comments
[identified by Docket Number SLSDC
2011-0002] by any of the following
methods:

e Web Site: http://
www.Regulations.gov. Follow the online
instructions for submitting comments/
submissions.

e Fax:1-202—493-2251.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-001.

e Hand Delivery: Documents may be
submitted by hand delivery or courier to
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Identification
Number (RIN) for this rulemaking. Note
that all comments received will be
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posted without change at http://
www.Regulations.gov including any
personal information provided. Please
see the Privacy Act heading under
Regulatory Notices.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.Regulations.gov; or in person at
the Docket Management Facility; U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Carrie Mann Lavigne, Chief Counsel,
Saint Lawrence Seaway Development
Corporation, 180 Andrews Street,
Massena, New York 13662; 315/764—
3200.

SUPPLEMENTARY INFORMATION: The Saint
Lawrence Seaway Development
Corporation (SLSDC) and the St.
Lawrence Seaway Management
Corporation (SLSMC) of Canada, under
international agreement, jointly publish
and presently administer the St.
Lawrence Seaway Regulations and
Rules (Practices and Procedures in
Canada) in their respective jurisdictions.
Under agreement with the SLSMC, the
SLSDC is proposing to amend the joint
regulations by updating the Regulations
and Rules in various categories. The
proposed changes would update the
following sections of the Regulations
and Rules: Condition of Vessels, and
Preclearance and Security for Tolls.
These updates are necessary to take
account of updated procedures which
will enhance the safety of transits
through the Seaway. Many of these
proposed changes are to clarify existing
requirements in the regulations. Where
new requirements or regulations are
being proposed, an explanation for such
a change is provided below.

Regulatory Notices: Privacy Act:
Anyone is able to search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (Volume 65, Number 70; Pages
19477-78) or you may visit http://
www.Regulations.gov.

The SLSDC is proposing to amend
two sections of the Condition of Vessels
portion of the joint Seaway regulations.
Under section 401.8, “Landing booms”,
the SLSDC is clarifying that no more
than 4 mooring lines will be handled by

Seaway personnel as part of the tie-up
service. In addition, the proposed
change clarifies that tie-up service does
not include let go service. In section
401.24, “Application for preclearance”,
the SLSDC is requiring that preclearance
applications must be received by the
SLSMC between 08:00—-16:00 hours
Monday through Friday and at least 24
hours prior to the vessel’s arrival.

The other changes to the joint
regulations are merely editorial or to
clarify existing requirements.

Regulatory Evaluation

This proposed regulation involves a
foreign affairs function of the United
States and therefore Executive Order
12866 does not apply and evaluation
under the Department of
Transportation’s Regulatory Policies and
Procedures is not required.

Regulatory Flexibility Act
Determination

I certify this proposed regulation will
not have a significant economic impact
on a substantial number of small
entities. The St. Lawrence Seaway
Regulations and Rules primarily relate
to commercial users of the Seaway, the
vast majority of whom are foreign vessel
operators. Therefore, any resulting costs
will be borne mostly by foreign vessels.

Environmental Impact

This proposed regulation does not
require an environmental impact
statement under the National
Environmental Policy Act (49 U.S.C.
4321, et reg.) because it is not a major
federal action significantly affecting the
quality of the human environment.

Federalism

The Corporation has analyzed this
proposed rule under the principles and
criteria in Executive Order 13132, dated
August 4, 1999, and has determined that
this proposal does not have sufficient
federalism implications to warrant a
Federalism Assessment.

Unfunded Mandates

The Corporation has analyzed this
proposed rule under Title II of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, 109 Stat. 48) and
determined that it does not impose
unfunded mandates on State, local, and
tribal governments and the private
sector requiring a written statement of
economic and regulatory alternatives.

Paperwork Reduction Act

This proposed regulation has been
analyzed under the Paperwork
Reduction Act of 1995 and does not
contain new or modified information

collection requirements subject to the
Office of Management and Budget
review.

List of Subjects in 33 CFR Part 401

Hazardous materials transportation,
Navigation (water), Penalties, Radio,
Reporting and recordkeeping
requirements, Vessels, Waterways.

Accordingly, the Saint Lawrence
Seaway Development Corporation
proposes to amend 33 CFR part 401 as
follows:

PART 401—SEAWAY REGULATIONS
AND RULES

Subpart A—Regulations

1. The authority citation for subpart A
of part 401 continues to read as follows:

Authority: 33 U.S.C. 983(a) and 984(a)(4),
as amended; 49 CFR 1.52, unless otherwise
noted.

2.In §401.8, revise paragraph (c) to
read as follows:

§401.8 Landing booms.
* * * * *

(c) Vessels not equipped with or not
using landing booms must use the
Seaway’s tie-up service at approach
walls using synthetic mooring lines
only. Maximum of 4 lines will be
handled by Seaway personnel and the
service does not include let go service.

3.In §401.11, revise paragraph (a)
introductory text to read as follows:

§401.11 Fairleads.
(a) Mooring lines shall:
* * * * *

4. In §401.12 revise paragraphs (a)(1),
(a)(1)(i), and (a)(2) to read as follows:

§401.12 Minimum requirements—mooring
lines and fairleads.

(a) * x %

(1) Vessels of more than 100 m but not
more than 150 m in overall length shall
have three mooring lines—wires or
synthetic hawsers, which shall be
independently power operated by
winches, capstans or windlasses. All
lines shall be led through closed chocks
or fairleads acceptable to the Manager
and the Corporation.

(i) One shall lead forward and one
shall lead astern from the break of the
bow and one lead astern from the
quarter.

* * * * *

(2) Vessels of more than 150 m in
overall length shall have four mooring
lines—wires, independently power
operated by the main drums of adequate
power operated winches as follows:

(i) One mooring line shall lead
forward and one mooring line shall lead
astern from the break of the bow.
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(ii) one mooring line shall lead
forward and one mooring line shall lead

astern from the quarter.
* * * * *

5. Revise §401.24 to read as follows:

§401.24 Application for preclearance.

The representative of a vessel may, on
a preclearance form obtained from the
Manager, St. Lambert, Quebec, or
downloaded from the St. Lawrence
Seaway Web site (http://
www.greatlakes-seaway.com), apply for
preclearance, giving particulars of the
ownership, liability insurance and
physical characteristics of the vessel
and guaranteeing payment of the fees
that may be incurred by the vessel. The
preclearance application must be
received by the St. Lawrence Seaway
between 08:00—16:00 hours Monday
through Friday excluding holidays and
at least 24 hours prior to arrival.

6. In §401.39, revise paragraph (a) as
follows:

§401.39 Preparing mooring lines for
passing through.
* * * * *

(a) Winches shall be capable of paying
out and heaving in at a minimum speed
of 46 m per minute; and
* * * * *

7.1In §401.40, revise paragraph (a) to
read as follows:

§401.40 Entering, exiting, or position in
lock.

(a) Unless directed by the Manager
and the Corporation, no vessel shall
proceed into a lock in such a manner
that the stem passes the stop symbol on
the lock wall nearest the closed gates.

* * * * *

8.In §401.51, revise paragraph (b) to

read as follows:

§401.51 Signaling approach to a bridge.
* * * * *

(b) The signs referred to in subsection
(a) are placed at distances varying
between 550 m and 2990 m upstream
and downstream from moveable bridges

at sites other than lock sites.
* * * * *

9.In §401.57, revise paragraph (c) to
read as follows:

§401.57 Disembarking or boarding.

* * * * *

(c) Persons disembarking or boarding
shall be assisted by a member of the
vessel’s crew under safe conditions.

10. In §401.65, revise paragraph (c) to
read as follows:

§401.65 Communication—ports, docks
and anchorages.
* * * * *

(c) Every vessel prior to departing
from a port, dock, or anchorage shall
report to the appropriate Seaway station
its destination and its expected time of

arrival at the next check point.
* * * * *

Issued at Washington, DC on January 18,
2011.

Saint Lawrence Seaway Development
Corporation.

Collister Johnson, Jr.,

Administrator.

[FR Doc. 2011-1833 Filed 1-27-11; 8:45 am]
BILLING CODE 4910-61-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 202
[Docket No. 2011-2]

Deposit Requirements for Registration
of Automated Databases That
Predominantly Consist of Photographs

AGENCY: Copyright Office, Library of
Congress.

ACTION: Notice of proposed rulemaking
and request for comments.

SUMMARY: The Copyright Office is
proposing to amend its regulations,
including the recently published
interim regulations regarding electronic
registration of automated databases that
consist predominantly of photographs
and group registration of published
photographs (the “Interim Regulations”),
governing the deposit requirements for
applications for automated databases
that consist predominantly of
photographs. The proposed
amendments would require that, in
addition to providing material relating
to claimed compilation authorship, the
deposits for such databases include the
image of each photograph in which
copyright is claimed. The Office
believes that this amendment will align
the deposit requirements for such
databases with the deposit requirements
for published or unpublished
photographs as a single work or group
registration of published photographs
and provide a better public record
identifying the scope of the copyright
claim.

DATES: Comments must be received in
the Office of the General Counsel of the
Copyright Office no later than February
28, 2011.

ADDRESSES: The Copyright Office
strongly prefers that comments be
submitted electronically. A comment
page containing a comment form is

posted on the Copyright Office Web site
at http://www.copyright.gov/docs/
databases. The Web site interface
requires submitters to complete a form
specifying name and organization, as
applicable, and to upload comments as
an attachment via a browse button. To
meet accessibility standards, all
comments must be uploaded in a single
file in either the Adobe Portable
Document File (PDF) format that
contains searchable, accessible text (not
an image); Microsoft Word,;
WordPerfect; Rich Text Format (RTF); or
ASCII text file format (not a scanned
document). The maximum file size is 6
megabytes (MB). The name of the
submitter and organization should
appear on both the form and the face of
the comments. All comments will be
posted publicly on the Copyright Office
Web site exactly as they are received,
along with names and organizations. If
electronic submission of comments is
not feasible, please contact the
Copyright Office at 202—-707-8125 for
special instructions.

FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel, or
Catherine Rowland, Attorney Advisor,
Copyright Office, GC/I&R, P.O. Box
70400, Washington, DC 20024.
Telephone: (202) 707-8380. Telefax:
(202) 707—8366.

SUPPLEMENTARY INFORMATION:

Background

The Copyright Office has long
allowed photographers to register
groups or collections of photographs,
including groups of either published or
unpublished photographs (or of any
other unpublished works) as part of a
single work when certain requirements
have been met. See 37 CFR
202.3(b)(4)(i)(A) and (B). It has also
adopted a group registration procedure
for published photographs that
complements the unpublished
collection procedure. See 37 CFR
202.3(b)(10).

Despite the availability of these
options, however, some applicants have
registered groups of photographs as part
of automated databases. A published
database is registerable under the “single
unit of publication” rule of
§202.3(b)(4)(i)(A), and the group
database registration provisions permit
single registrations that covers up to
three months’ worth of updates and
revisions to an automated database
when all of the updates or other
revisions (1) are owned by the same
copyright claimant, (2) have the same
general title, (3) are similar in their
general content, including their subject,
and (4) are similar in their organization.


http://www.copyright.gov/docs/databases
http://www.copyright.gov/docs/databases
http://www.greatlakes-seaway.com
http://www.greatlakes-seaway.com
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37 CFR 202.3(b)(5). Using this
provision, stock photography agencies
have registered all the photographs
added to their databases within a three-
month period when they have obtained
copyright assignments from the
photographers.

The regulations governing registration
of automated databases embodied in
machine-readable copies (other than in
a CD-ROM format) require deposits that
are significantly different than the
deposits required in connection with
the other regulations for registration of
photographs, discussed above. Section
202.20(c)(2)(vii)(D)(5) of the Office’s
regulations provides that the
applications for database registrations
need not be accompanied by a deposit
of the entire work, but instead may
include identifying material consisting
of fifty representative pages or data
records marked to show the new
material added on one representative
day, along with additional identifying
information. The deposit accompanying
a database registration application thus
can consist of a fraction of the
copyrightable material covered by the
registration.

This is in stark contrast to the deposit
requirements for registration of
unpublished collections, for group
registrations of published photographs,
and for most other forms of copyright
registration. Section 202.3(b)(10)(x),
which governs the deposit for a group
registration of photographs, provides
that the deposit shall consist of “one
copy of each photograph [to] be
submitted in one of the formats set forth
in Sec. 202.20(c)(2)(xx).” See also 37
CFR 202.20(c)(1)(i) (“in the case of
unpublished works, [the deposit shall
consist of] one complete copy or
phonorecord,” a provision that applies
to registrations of unpublished
collections as well as individual
unpublished works).

There is no good reason why a
registration should issue for a database
consisting predominantly of
photographs when the copyright claim
extends to the individual photographs
themselves unless each of those claimed
photographs is actually included as part
of the deposit. As the Office said when
it announced its regulations on group
registration of published photographs:

[TThe Office rejects the plea of at least one
commenter to permit the use of descriptive
identifying material in lieu of the actual
images. Although the Office had previously
expressed a willingness to consider such a
proposal, the most recent notice of proposed
rulemaking noted that “the Office is reluctant
to implement a procedure that would permit
the acceptance of deposits that do not
meaningfully reveal the work for which

copyright protection is claimed.” Deposit of
the work being registered is one of the
fundamental requirements of copyright
registration, and it serves an important
purpose. As the legislative history of the
Copyright Act of 1976 recognizes, copies of
registration deposits may be needed for
identification of the copyrighted work in
connection with litigation or for other
purposes. The ability of litigants to obtain a
certified copy of a registered work that was
deposited with the Office prior to the
existence of the controversy that led to a
lawsuit serves an important evidentiary
purpose in establishing the [identity] and
content of the plaintiff’s work.

Registration of Claims to Copyright,
Group Registration of Photographs, 66
FR 37142, 37147 (July 17, 2001)
(citations omitted). Moreover, the actual
practice with respect to almost all
registrations of predominantly
photographic databases has in fact been
to include all of the photographs in the
deposit.

For these reasons, in the recently
announced interim regulation
establishing a pilot program for online
applications for group registration of
databases consisting predominantly of
photographic authorship, the Office
included a requirement that the deposit
accompanying such an online
application authorship must include the
image of each claimed photograph in
the database. Interim Rule, Registration
of claims of copyright, 76 FR 4072—-4076
January 24, 2011).

In order to conform to the prevailing
practice and the Office’s determination
of what a reasonable deposit
requirement should include, the Office
proposes to apply that requirement to
deposits accompanying paper
applications for group registration of
databases consisting predominantly of
photographic authorship. The proposed
amendment would provide that, for any
registration (whether the application is
made by paper application or online
pursuant to the Interim Regulation) of
an automated database consisting
predominantly of photographs, the
deposit shall include, in addition to the
descriptive statement currently required
under section 202.20(c)(2)(vii)(D)(5), all
of the photographs included in the
copyright claim being registered.
Identifying material will not constitute
a sufficient deposit. As noted above, this
conforms with what has in fact been the
prevailing practice. The Office also
notes that it will, in the future, consider
extending this requirement to other
types of databases.

Proposed Regulations

In consideration of the foregoing, the
Copyright Office proposes to amend part
202 of 37 CFR, as follows:

List of Subjects in 37 CFR Part 202
Copyright.

PART 202—PREREGISTRATION AND
REGISTRATION OF CLAIMS TO
COPYRIGHT

1. The authority citation for part 202
continues to read as follows:

Authority: 17 U.S.C. 407, 408, 702.

2. Amend § 202.20 as follows:

a. In paragraph (c)(2)(vii)(D)(5)
introductory text by removing
“electronically submitted” after “or in
the case of”;

b. In paragraph (c)(2)(vii)(D)(8) by
removing “submitted electronically”
after “case of an application”; and

c. In paragraph (c)(2)(xx) introductory
text remove “registered with an
application submitted electronically
under § 202.3(b)(5)(ii)(A)” after “and for
automated databases that consist
predominantly of photographs”.

Dated: January 24, 2011.

Maria Pallante,

Acting Register of Copyrights.

[FR Doc. 20111884 Filed 1-27-11; 8:45 am]
BILLING CODE 1410-30-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 260 and 261
[EPA-HQ-RCRA-2008-0808; FRL—9260-2]
RIN-2050-AE78

Regulation of Oil-Bearing Hazardous
Secondary Materials From the
Petroleum Refining Industry
Processed in a Gasification System To
Produce Synthesis Gas; Tentative
Determination To Deny Petition for
Reconsideration

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of action—tentative
determination to deny petition for
reconsideration.

SUMMARY: EPA is providing notice of,
and soliciting written comments on, a
tentative determination to deny an
administrative petition submitted by the
Sierra Club under RCRA section 7004.
EPA issued an earlier notice denying
this same petition in November 2008.
However, the Agency at that time failed
to comply with notice and comment
provisions in its regulations.
Accordingly, we are now giving the
public the opportunity to provide
comments on this tentative decision.
This petition requests EPA to reconsider
the final rule, “Regulation of Oil-Bearing
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Hazardous Secondary Materials from
the Petroleum Refining Industry
Processed in a Gasification System to
Produce Synthesis Gas,” published in
the Federal Register on January 2, 2008.
The EPA considered the petition, along
with information contained in the
rulemaking docket, and has tentatively
decided to deny the petition. In a letter
from EPA Assistant Administrator
Mathy Stanislaus dated January 21,
2011, EPA provided the petitioner with
its tentative decision to deny the
petition for reconsideration. The letter
explains EPA’s reasons for tentatively
deciding to deny the petition. After
evaluating all public comments, as well
as any other information in the
rulemaking record, EPA will publish
either a final denial of the petition or
issue a proposed rule to amend or repeal
the regulation.

DATES: Submit comments on or before
March 14, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
RCRA-2008-0808, by one of the
following methods:

e Electronic docket at: http://
www.regulations.gov: Follow the on-line
instructions for submitting comments.

e E-mail: Comments may be sent by
electronic mail (e-mail) to rcra-
docket@epa.gov, Attention Docket ID
No. EPA-HQ-RCRA-2008-0808. In
contrast to EPA’s electronic public
docket, EPA’s e-mail system is not an
“anonymous access” system. If you send
an e-mail comment directly to the
Docket without going through EPA’s
electronic public docket, EPA’s e-mail
system automatically captures your e-
mail address. E-mail addresses that are
automatically captured by EPA’s e-mail
system are included as part of the
comment that is placed in the official
public docket, and made available in
EPA’s electronic public docket.

e Fax: Comments may be faxed to
202-566-0272; Attention Docket ID No.
EPA-HQ-RCRA-2008-0808.

e Mail: Send your comments to the
RCRA Docket (28221T), Attention
Docket ID No. EPA-HQ-RCRA-2008—
0808, Environmental Protection Agency,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460. Please include a
total of two copies.

e Hand Delivery: Deliver two copies
of your comments to the RCRA Docket,
Attention Docket ID No. EPA-HQ-
RCRA-2008-0808, EPA, EPA West
Building, Room 3334, 1301 Constitution
Ave., NW., Washington, DC 20460. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-RCRA-2008—
0808. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
For additional instructions on
submitting comments, go to the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Alan Carpien, U.S. Environmental
Protection Agency, Office of General
Counsel, Mail Code 2366A, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone (202) 564—-5507; or
carpien.alan@epa.gov.

SUPPLEMENTARY INFORMATION:

How can I get copies of this document
and other related information?

This Federal Register notice, the
petition for reconsideration and the
letter providing a tentative
determination for denial of the petition
for reconsideration are available in a
docket EPA has established for this
action under Docket ID No. EPA-HQ-
RCRA-2008-0808. All documents in the
docket are listed on the http://

www.regulations.gov Web site. Although
listed in the index, some information
may not be publicly available, because,
for example, it may be Confidential
Business Information (CBI) or other
information, the disclosure of which is
restricted by statute. Certain material,
such as copyrighted material, is not
placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the RCRA Docket, EPA, EPA West
Building, Room 3334, 1301 Constitution
Avenue, NW., Washington, DC. The
Docket Facility is open from 8:30 a.m.
to 4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the RCRA Docket is (202)
566—0270. A reasonable fee may be
charged for copying docket materials.

Appendix: Letter to Earthjustice
Tentatively Denying the Request for a
Petition for Reconsideration

Ms. Lisa Gollin Evans, Earthjustice, 21 Ocean
Avenue, Marblehead, MA 01945.

Dear Ms. Evans:

This is in response to the petition for
reconsideration you submitted, dated April 1,
2008, to the U.S. Environmental Protection
Agency (EPA) under the Resource
Conservation and Recovery Act (RCRA)
§7004(a), 42 U.S.C. 6974(a), on behalf of the
Sierra Club and the Louisiana Environmental
Action Network (LEAN). Sierra Club and
LEAN request that EPA reconsider the final
rule, “Regulation of Oil-Bearing Hazardous
Secondary Materials from the Petroleum
Refining Industry Processed in a Gasification
System to Produce Synthesis Gas”
(Gasification Rule). This final rule was
published in the Federal Register on January
2, 2008 (73 FR 57, et seq.)

Your petition raises both procedural
(notice and comment) and substantive
grounds for seeking the agency’s
reconsideration of the Gasification Rule. For
the reasons stated below, EPA has made a
tentative determination to deny the petition
for reconsideration.! In accordance with the
regulatory requirements of 40 CFR 260.20,
EPA is providing notice of and soliciting
written comments on this tentative
determination to deny your petition for
reconsideration in the Federal Register.

EPA notes that we issued a letter with
essentially the same substantive response as
stated in this letter in November 2008.2

1'We would also note that section 7004(a) of
RCRA provides that any person may petition the
Administrator for the promulgation, amendment or
repeal of any regulation under the Act. However, in
your petition for reconsideration, you fail to state
whether the Sierra Club and LEAN are requesting
whether EPA amend or repeal the Gasification Rule.

2Letter to Lisa Gollin Evans, Earthjustice, from
Susan Parker Bodine, EPA Assistant Administrator,


http://www.epa.gov/epahome/dockets.htm
http://www.epa.gov/epahome/dockets.htm
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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However, the Agency at that time failed to
comply with notice and comment provisions
in its regulations at 40 CFR 260.20.
Accordingly, we are now giving the public
the opportunity to provide comments on this
tentative decision. A notice is appearing in
the Federal Register allowing the public to
respond to this decision. The comment
period will be 45 days from the date of
publication of the Federal Register notice.

Notice and Comment Issues

Your petition states as grounds for
reconsideration that the rule violates the
notice and comment requirements of the
Administrative Procedure Act (APA) set forth
at 5 U.S.C. 553. Your basis for this assertion
is that EPA “relied on” a proposal suggested
in a 1998 Federal Register notice 3 and “not
on the 2002 proposed rule” 4 to formulate the
Gasification Rule. You suggest that, as a
result, the final rule “is not a “logical
outgrowth” of the agency’s proposed rule”
(Petition at pg. 7) and, therefore, “the public
was denied the opportunity for notice and
comment in several critical areas.” (Petition
at pg. 8)

The “critical areas” to which you refer are
noted below.

(1) You assert that the Gasification Rule
does not contain “chemical and physical
specifications of the synthesis gas fuel
product that is produced by gasifying the oil-
bearing hazardous secondary materials.”
(Petition at pg. 8-10) In support of this
assertion, you refer to statements in the
preamble to the March 2002 proposal for the
Gasification Rule (67 FR 13684, et seq.) and
one statement in the January 2, 2008, final
rule. The statements in the March 2002
proposal discuss various reasons why EPA
thought, at the time, there should be
chemical and physical specifications for
synthesis gas produced and also express
concerns as to what concentrations of metals
actually exist in synthesis gas.

(2) You assert that the Gasification Rule
“fundamentally alters the definition of
gasification and entirely removes proposed
conditions pertaining to operation of the
gasifier,” particularly requirements for
slagging inorganic feed at temperatures above
2,000 degrees C. (Petition at pg. 10)

(3) You assert that the Gasification Rule is
not a logical outgrowth of the proposed rule
and that it is insufficiently protective of
human health and the environment because
it did not “require that co-products and
residues generated by the gasification system
meet the Universal Treatment Standards if
these materials are applied to the land,” even
though the agency had proposed such
conditions in March 2002. (Petition at pg.
10-12)

dated November 14, 2008. This letter is available in
the docket (docket item EPA-HQ-RCRA-2008—
0808-0004).

3Notice of Data Availability (NODA), 63 FR
38139 (July 15, 1998).

4“Regulation of Hazardous Oil-Bearing Secondary
Materials From the Petroleum Refining Industry
and Other Hazardous Secondary Materials
Processed in a Gasification System To Produce
Synthesis Gas,” 67 FR 13684 (March 25, 2002).

Arbitrary and Capricious Issues

You also make several arguments as to why
the Gasification Rule is arbitrary and
capricious. Specifically, you argue that EPA’s
decision not to impose the treatment
requirements, for which you claim notice and
comment was inadequate, was arbitrary and
capricious based on certain details regarding
particular chemicals. (Petition at pg. 12—13)
In addition, you argue that EPA is arbitrary
and capricious for relying on the Toxicity
Characteristic Leaching Procedure (TCLP) to
predict leaching characteristics of
gasification residues. (Petition at pg. 15)

Finally, you also argue that EPA fails to
regulate facilities that burn fuel made from
hazardous wastes in contravention of RCRA
section 3004(q), 42 U.S.C. 6924(q). (Petition
at pg. 13—15) This argument presupposes that
the material fed into the gasifier is a solid
and hazardous waste as opposed to a non-
waste material that is being recycled.

Response

EPA does not believe that you have
presented the agency with any new
information that would suggest or otherwise
require that we reconsider the Gasification
Rule, nor have you raised any issues that
have not already been raised by the
comments in the rulemaking process. We
also believe that the Gasification Rule meets
the APA notice and comment requirements
and, therefore, disagree with your view that
the agency did not provide adequate notice
to the public and an opportunity to comment
on the provisions of the final rule.

In particular, in August 1998, EPA decided
not to include gasification in the petroleum
refinery exclusion when it issued the final
rule “Hazardous Waste Management System;
Identification and Listing of Hazardous
Waste; Petroleum Refining Process Wastes;
Land Disposal Restrictions for Newly
Identified Wastes; And CERCLA Hazardous
Substance Designation and Reportable
Quantities,” (“Petroleum Listing Rule”), 63 FR
42110, et seq. The rules, issued in 1998,
which were limited to the petroleum refinery
industry, only require that the materials
reinserted into the petroleum refining
process not be speculatively accumulated nor
be placed on the land prior to reuse. In the
March 2002 proposal, EPA made it very clear
that it was proposing to put gasification “on
the same regulatory footing (i.e., excluded) as
other hazardous secondary materials
returned to a petroleum refining process” in
the 1998 rule. In March 2002, EPA proposed
a definition of gasification systems to ensure
that the systems were not actually waste
treatment systems, but true synthesis gas
production facilities. This definition
included certain operating conditions for the
gasifiers, including a condition that the
gasifier slag organic feed materials at
temperatures above 2,000 degrees C. The
proposal also suggested specifications as to
various contaminants that the fuels produced
contained, and specifications regarding
residues. See 67 FR at 13693—96. These last
three conditions are those to which you refer
in your Petition for Reconsideration, as noted
above.

Importantly, the March 2002 Gasification
Proposal specifically provided notice that the

provisions of the 1998 NODA were still being
considered. It is significant that your petition
for reconsideration ignores this discussion in
the March 2002 proposal. In particular, the
March 2002 proposal discusses in detail that
the agency had requested comment as to
whether the exclusion from the definition of
solid waste issued in 1998 should apply to
the recycling of oil-bearing materials into
gasification systems at petroleum refineries
and that the gasification and petroleum
industries favored this exclusion (63 FR
13685-86, footnote 2). We also noted that
reinserting secondary materials into
gasification systems “is analogous” to the
August 1998 exclusion for reinsertion of
other petroleum residuals into the refining
process. Id. at 13686.

In the Gasification Rule, EPA scaled back
on its plans for a more “ambitious” exclusion
and returned largely to its original views
regarding exclusions for hazardous secondary
materials returned to the petroleum refining
system. See 73 FR 58-59. The final rule
retained the conditions for speculative
accumulation and land placement, and
added a definition of “gasifier” to ensure that
the gasification was indeed recycling of a
product and not waste treatment. The final
rule, however, as you noted, did not contain
the slagging requirement in the definition,
nor the fuel specifications or the residue
requirements. These changes were the result
of the agency’s deliberations on each
condition that took into account all of the
comments received. The preamble to the
final rule discussed in detail the fact that
EPA received comments ranging from
demands for full hazardous waste regulation
to those arguing that the agency should not
be regulating gasification at all since it was
an integral part of the petroleum refining
process and did not constitute waste
management. See 73 FR at 59. Among the
comments were those that “expressed
concern with one or more of the proposed
conditions” and, even if they disagreed with
imposing any conditions, provided
“comments on the specific conditions
proposed.” 5 Id.

The variety and nature of comments
submitted demonstrates that EPA had a
record upon which to make a decision that
was based on a wide range of opinions and
information. Indeed, it is plain that EPA’s
proposal succeeded in obtaining opinions
and views from a wide range of interests and
allowed the agency to consider the form of
the final rule carefully. In fact, as noted
above, EPA decided on a far less ambitious
final rule for a number of reasons. We
understand that you may disagree with EPA’s
conclusions, but we believe that the
regulatory choices made by the agency are
reasonable based on the rulemaking record.
In the absence of any new information, it
would not be useful for the agency to revisit

5 Your reference to an inadequacy of notice and
comment with respect to the synthesis gas
specification (Petition at pg. 9) is taken out of
context. You claim that we only received comments
on the sufficiency of the specification but, in fact,
EPA received a range of comments some of which
claimed the specification was too lenient, but others
argued against establishing any specification. See
73 FR at 64.
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evidence and arguments it has already
carefully considered. In our view, the notice
and comment issues you have raised are
actually discussions of the merits of the
agency’s decision with which you disagree.
See 73 FR 61-67.6 In fact, you do not point
to any information which EPA lacks to make
its decision.

Finally, EPA disagrees with your legal
argument that the final rule does not comport
with RCRA section 3004(q). (Petition at pg.
13-15) Because EPA is providing an
exclusion from the definition of solid waste
for the hazardous secondary materials fed to
gasifiers subject to this rule, EPA does not
implicate the provisions of section 3004(q) of
RCRA, 42 U.S.C. 6924(q), which requires that
the hazardous secondary material first be a
solid waste.

As previously stated, a notice will be
published in the Federal Register
announcing the agency’s tentative decision to
deny your petition for reconsideration and
will provide the public a 45 day period to
comment After considering any comments
received, the agency will make a final
decision on the merits of your petition.

If you should have any questions, you may
contact Alan Carpien, EPA’s Office of
General Counsel at (202) 564-5507.

Sincerely,

Mathy Stanislaus
Assistant Administrator, Office of Solid
Waste and Emergency Response
Dated: January 19, 2011.
Mathy Stanislaus,

Assistant Administrator, Office of Solid Waste
and Emergency Response.

[FR Doc. 2011-1906 Filed 1-27-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[EPA-R06-RCRA-2010-1052; SW-FRL-
9259-3]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Proposed Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to grant a
petition submitted by Gulf West
Landfill, TX, LP. (Gulf West) to exclude
(or delist) the landfill leachate generated
by Gulf West in Anahuac, Texas from
the lists of hazardous wastes. EPA used
the Delisting Risk Assessment Software

6 We also disagree with your assertion that the
Agency improperly relied on the use of the Toxicity
Characteristic Leaching Procedure (TCLP). The
TCLP is a duly promulgated regulation of EPA and
has not been challenged within the appropriate
statutory time period for challenging regulations.
EPA’s use of the TCLP in this regulation is entirely
appropriate.

(DRAS) Version 3.0 in the evaluation of
the impact of the petitioned waste on
human health and the environment.

DATES: We will accept comments until
February 28, 2011. We will stamp
comments received after the close of the
comment period as late. These late
comments may or may not be
considered in formulating a final
decision. Your requests for a hearing
must reach EPA by February 14, 2011.
The request must contain the
information prescribed in 40 CFR
260.20(d) (hereinafter all CFR cites refer
to 40 CFR unless otherwise stated).

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R06—
RCRA- 2010-1052 by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. E-mail: peace.michelle@epa.gov.

3. Mail: Michelle Peace,
Environmental Protection Agency,
Multimedia Planning and Permitting
Division, RCRA Branch, Mail Code:
6PD—C, 1445 Ross Avenue, Dallas, TX
75202.

4. Hand Delivery or Courier: Deliver
your comments to: Michelle Peace,
Environmental Protection Agency,
Multimedia Planning and Permitting
Division, RCRA Branch, Mail Code:
6PD-C, 1445 Ross Avenue, Dallas, TX
75202.

Instructions: Direct your comments to
Docket ID No. EPA-R06—RCRA-2010—
1052. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in

the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket. All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials may be
available either electronically in http://
www.regulations.gov or in electronic or
hard copy at the Environmental
Protection Agency, RCRA Branch, 1445
Ross Avenue, Dallas, TX 75202. The
hard copy RCRA regulatory docket for
this proposed rule, EPA—R06—-RCRA-—
2010-1052, is available for viewing from
8 a.m. to 5 p.m., Monday through
Friday, excluding Federal holidays. The
public may copy material from any
regulatory docket at no cost for the first
100 pages, and at fifteen cents per page
for additional copies. EPA requests that
you contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The
interested persons wanting to examine
these documents should make an
appointment with the office at least 24
hours in advance.

FOR FURTHER INFORMATION CONTACT: For
technical information regarding the
Republic Services, Inc./BFI Gulf West
Landfill petition, contact Michelle Peace
at 214-665—7430 or by e-mail at
peace.michelle@epa.gov.

Your requests for a hearing must
reach EPA by February 14, 2011. The
request must contain the information
described in § 260.20(d).
SUPPLEMENTARY INFORMATION: Gulf West
submitted a petition under 40 CFR
260.20 and 260.22(a). Section 260.20
allows any person to petition the
Administrator to modify or revoke any
provision of parts 260 through 266, 268
and 273. Section 260.22(a) specifically
provides generators the opportunity to
petition the Administrator to exclude a
waste on a “generator specific” basis
from the hazardous waste lists.

EPA bases its proposed decision to
grant the petition on an evaluation of
waste-specific information provided by
the petitioner. This decision, if
finalized, would conditionally exclude
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the petitioned waste from the
requirements of hazardous waste
regulations under the Resource
Conservation and Recovery Act (RCRA).
If finalized, EPA would conclude that
Gulf West’s petitioned waste is non-
hazardous with respect to the original
listing criteria. EPA would also
conclude that Gulf West’s process
minimizes short-term and long-term
threats from the petitioned waste to
human health and the environment.

Table of Contents

The information in this section is
organized as follows:

I. Overview Information

A. What action is EPA proposing?

B. Why is EPA proposing to approve this
delisting?

C. How will Gulf West manage the waste,
if it is delisted?

D. When would the proposed delisting
exclusion be finalized?

E. How would this action affect states?

II. Background

A. What is the history of the delisting
program?

B. What is a delisting petition, and what
does it require of a petitioner?

C. What factors must EPA consider in
deciding whether to grant a delisting
petition?

III. EPA’s Evaluation of the Waste
Information and Data

A. What wastes did Gulf West petition EPA
to delist?

B. Who is Gulf West and what process does
it use to generate the petitioned waste?

C. How did Gulf West sample and analyze
the data in this petition?

D. What were the results of Gulf West’s
sample analysis?

E. How did EPA evaluate the risk of
delisting this waste?

F. What did EPA conclude about Gulf
West’s analysis?

G. What other factors did EPA consider in
its evaluation?

H. What is EPA’s evaluation of this
delisting petition?

IV. Next Steps

A. With what conditions must the
petitioner comply?

B. What happens if Gulf West violates the
terms and conditions?

V. Public Comments

A. How may I as an interested party submit
comments?

B. How may I review the docket or obtain
copies of the proposed exclusions?

VI. Statutory and Executive Order Reviews

I. Overview Information
A. What action is EPA proposing?

EPA is proposing to approve the
delisting petition submitted by Gulf
West to have the leachate from its
landfill excluded, or delisted from the
definition of a hazardous waste. The
leachate derived from the management
of several F- and K- waste codes. These

wastes codes are F019, F039, K017,
K019, and K020.

B. Why is EPA proposing to approve this
delisting?

Gulf West’s petition requests an
exclusion from the F019, F039, K017,
K019, and K020 waste listings pursuant
to 40 CFR 260.20 and 260.22. Gulf West
does not believe that the petitioned
waste meets the criteria for which EPA
listed it. Gulf West also believes no
additional constituents or factors could
cause the waste to be hazardous. EPA’s
review of this petition included
consideration of the original listing
criteria and the additional factors
required by the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
See section 3001(f) of RCRA, 42 U.S.C.
6921(f), and 40 CFR 260.22(d)(1)—(4)
(hereinafter all sectional references are
to 40 CFR unless otherwise indicated).
In making the initial delisting
determination, EPA evaluated the
petitioned waste against the listing
criteria and factors cited in
§261.11(a)(2) and (a)(3). Based on this
review, EPA agrees with the petitioner
that the waste is non-hazardous with
respect to the original listing criteria. If
EPA had found, based on this review,
that the waste remained hazardous
based on the factors for which the waste
was originally listed, EPA would have
proposed to deny the petition. EPA
evaluated the waste with respect to
other factors or criteria to assess
whether there is a reasonable basis to
believe that such additional factors
could cause the waste to be hazardous.
EPA considered whether the waste is
acutely toxic, the concentration of the
constituents in the waste, their tendency
to migrate and to bioaccumulate, their
persistence in the environment once
released from the waste, plausible and
specific types of management of the
petitioned waste, the quantities of waste
generated, and waste variability. EPA
believes that the petitioned waste does
not meet the listing criteria and thus
should not be a listed waste. EPA’s
proposed decision to delist waste from
Gulf West is based on the information
submitted in support of this rule,
including descriptions of the wastes and
analytical data from the Anahuac, Texas
facility.

C. How will Gulf West manage the waste
if it is delisted?

If the leachate is delisted, Gulf West
will dispose of the leachate at a publicly
owned treatment works or at an
industrial waste disposal facility.

D. When would the proposed delisting
exclusion be finalized?

RCRA section 3001(f) specifically
requires EPA to provide a notice and an
opportunity for comment before
granting or denying a final exclusion.
Thus, EPA will not grant the exclusion
until it addresses all timely public
comments (including those at public
hearings, if any) on this proposal.

RCRA section 3010(b)(1) at 42 USCA
6930(b)(1), allows rules to become
effective in less than six months when
the regulated facility does not need the
six-month period to come into
compliance. That is the case here,
because this rule, if finalized, would
reduce the existing requirements for
persons generating hazardous wastes.

EPA believes that this exclusion
should be effective immediately upon
final publication because a six-month
deadline is not necessary to achieve the
purpose of section 3010(b), and a later
effective date would impose
unnecessary hardship and expense on
this petitioner. These reasons also
provide good cause for making this rule
effective immediately, upon final
publication, under the Administrative
Procedure Act, 5 U.S.C. 553(d).

E. How would this action affect the
states?

Because EPA is issuing this exclusion
under the Federal RCRA delisting
program, only states subject to Federal
RCRA delisting provisions would be
affected. This would exclude states
which have received authorization from
EPA to make their own delisting
decisions.

EPA allows states to impose their own
non-RCRA regulatory requirements that
are more stringent than EPA’s, under
section 3009 of RCRA, 42 U.S.C. 6929.
These more stringent requirements may
include a provision that prohibits a
federally issued exclusion from taking
effect in the state. Because a dual system
(that is, both Federal (RCRA) and state
(non-RCRA) programs) may regulate a
petitioner’s waste, EPA urges petitioners
to contact the state regulatory authority
to establish the status of their wastes
under the state law.

EPA has also authorized some states
(for example, Louisiana, Oklahoma,
Georgia, Illinois) to administer a RCRA
delisting program in place of the Federal
program, that is, to make state delisting
decisions. Therefore, this exclusion
does not apply in those authorized
states unless that state makes the rule
part of its authorized program. If Gulf
West transports the petitioned waste to
or manages the waste in any state with
delisting authorization, Gulf West must
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obtain delisting authorization from that
state before it can manage the waste as
non-hazardous in the state.

II. Background

A. What is the history of the delisting
program?

EPA published an amended list of
hazardous wastes from non-specific and
specific sources on January 16, 1981, as
part of its final and interim final
regulations implementing section 3001
of RCRA. EPA has amended this list
several times and published it in 40 CFR
261.31 and 261.32.

EPA lists these wastes as hazardous
because: (1) The wastes typically and
frequently exhibit one or more of the
characteristics of hazardous wastes
identified in Subpart C of Part 261 (that
is, ignitability, corrosivity, reactivity,
and toxicity), (2) the wastes meet the
criteria for listing contained in
§261.11(a)(2) or (a)(3), or (3) the wastes
are mixed with or derived from the
treatment, storage or disposal of such
characteristic and listed wastes and
which therefore become hazardous
under § 261.3(a)(2)(iv) or (c)(2)(i),
known as the “mixture” or “derived-
from” rules, respectively.

Individual waste streams may vary,
however, depending on raw materials,
industrial processes, and other factors.
Thus, while a waste described in these
regulations or resulting from the
operation of the mixture or derived-from
rules generally is hazardous, a specific
waste from an individual facility may
not be hazardous.

For this reason, 40 CFR 260.20 and
260.22 provide an exclusion procedure,
called delisting, which allows persons
to prove that EPA should not regulate a
specific waste from a particular
generating facility as a hazardous waste.

B. What is a delisting petition, and what
does it require of a petitioner?

A delisting petition is a request from
a facility to EPA or an authorized state
to exclude wastes from the list of
hazardous wastes. The facility petitions
EPA because it does not consider the
wastes hazardous under RCRA
regulations.

In a delisting petition, the petitioner
must show that wastes generated at a
particular facility do not meet any of the
criteria for which the waste was listed.
The criteria for which EPA lists a waste
are in part 261 and further explained in
the background documents for the listed
waste.

In addition, under 40 CFR 260.22, a
petitioner must prove that the waste

does not exhibit any of the hazardous
waste characteristics (that is,
ignitability, reactivity, corrosivity, and
toxicity) and present sufficient
information for EPA to decide whether
factors other than those for which the
waste was listed warrant retaining it as
a hazardous waste. (See part 261 and the
background documents for the listed
waste.)

Generators remain obligated under
RCRA to confirm whether their waste
remains non-hazardous based on the
hazardous waste characteristics even if
EPA has “delisted” the waste.

C. What factors must EPA consider in
deciding whether to grant a delisting
petition?

Besides considering the criteria in 40
CFR 260.22(a) and § 3001(f) of RCRA, 42
U.S.C. 6921(f), and in the background
documents for the listed wastes, EPA
must consider any factors (including
additional constituents) other than those
for which EPA listed the waste, if a
reasonable basis exists that these
additional factors could cause the waste
to be hazardous.

EPA must also consider as hazardous
waste mixtures containing listed
hazardous wastes and wastes derived
from treating, storing, or disposing of
listed hazardous waste. See
§261.3(a)(2)(iii and iv) and (c)(2)(@),
called the “mixture” and “derived-from”
rules, respectively. These wastes are
also eligible for exclusion and remain
hazardous wastes until excluded. See 66
FR 27266 [May 16, 2001).

I1I. EPA’s Evaluation of the Waste
Information and Data

A. What waste did Gulf West petition
EPA to delist?

In December 2009, Gulf West
petitioned EPA to exclude from the lists
of hazardous wastes contained in
§§261.31 and 261.32, landfill leachate
(Fo19, F039, K017, K019, and K020)
generated from its facility located in
Anahuac, Texas. The waste falls under
the classification of listed waste
pursuant to §§261.31 and 261.32.
Specifically, in its petition, Gulf West
requested that EPA grant a standard
exclusion for 6,436 cubic yards (150,000
gallons) per year of the landfill leachate.

B. Who is Gulf West and what process
does it use to generate the petitioned
waste?

Gulf West Landfill is a disposal
facility. There are no products
manufactured at the site. The Landfill

was built to RCRA construction
standards for hazardous waste disposal.
However, the site since 1993 has not
accepted hazardous waste and only
accepts nonhazardous waste for
disposal only. In separate instances
Shell Oil and BAE Systems Inc. sent
waste materials to the facility which
were subsequently delisted but at the
time of disposal at Gulf West Landfill
were still considered hazardous wastes.
The leachate generated from the landfill
where these materials were disposed
have been treated as F039 hazardous
wastes which carry F019 and K017,
K019, K020 waste codes as a result of
the mixture and derived from rules. The
petitioned waste is managed by
collecting the liquids which have
percolated through the land disposed
wastes into the leachate collection
system and conveying the leachate to
storage tanks that are emptied into
trucks for off-site disposal.

C. How did Gulf West sample and
analyze the data in this petition?

To support its petition, Gulf West
submitted:

(1) Historical information on waste
generation and management practices;
and

(2) Analytical results from five
samples for total concentrations of
compounds of concern (COC)s.

D. What were the results of Gulf West’s
analyses?

EPA believes that the descriptions of
the Gulf West analytical
characterization provide a reasonable
basis to grant Gulf West’s petition for an
exclusion of the landfill leachate. EPA
believes the data submitted in support
of the petition show the landfill leachate
is non-hazardous. Analytical data for
the landfill leachate samples were used
in the DRAS to develop delisting levels.
The data summaries for COCs are
presented in Table I. EPA has reviewed
the sampling procedures used by Gulf
West and has determined that it satisfies
EPA criteria for collecting representative
samples of the variations in constituent
concentrations in the landfill leachate.
In addition, the data submitted in
support of the petition show that
constituents in Gulf West’s waste are
presently below health-based levels
used in the delisting decision-making.
EPA believes that Gulf West has
successfully demonstrated that the
landfill leachate is non-hazardous.
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TABLE 1—ANALYTICAL RESULTS/MAXIMUM ALLOWABLE DELISTING CONCENTRATION
[Landfill Leachate Republic Services, Inc./BFI Gulf West Landfill, Anahuac, Texas]

: Maximum al-
Maximum
. lowable TCLP
Constituent TCL/I|3 delisting level
(mg/l) (mg/L)
ACEIONE (2-PrOPANONE) ...ttt sttt ettt ettt b e e e bt e s h et st e e ebe e e bt e e be e et e e sas e et e e ebseesb e e sareebeeeareeebneennees 4.10E+00 1.27E+02
Antimony . | 1.20E-02 5.68E-02
AAFSEIIC .ttt h etttk h e a et bbb e oAbt nh et e gt e ehe e e R e e R et et e e et e bt e e e bt e eh e et e e ebe e e bt e beeeanees 2.70E-01 3.37E-01
L 7= 10 PO PR 1.80E+00 1.16E+01
Benzene 1.20E-02 1.88E-02
Beryllium . | 1.70E-04 1.03E+00
(OF=To 4411 T 4 USRS 3.50E-04 5.10E-02
(0= T oToT g I e [£=10 ] o = TSP ROS PR 5.20E-02 1.29E+01
Chromium 2.40E-02 5.00E+00
Cobalt .......... . | 1.40E-02 3.18E-01
(707 o] o 1= SR PO PO PSP S T U PP RTOPTRURPPPRN 1.10E-02 2.21E+01
Cresol m- 1.80E-01 7.06E+00
Cresol o- 5.30E+00 7.06E+00
Cresol p- 1.40E-01 7.06E-01
[ o o TSSO S OP P 2.30E-05 9.72E+25
[0 =T g T= T TSROSO 9.10E-01 2.39E+00
Endosulfan (Endosulfan | and Il, mixture) 3.90E-04 1.55E+00
ENArin oo . | 6.80E-05 2.0E-02
{01V =Y PP URPPR 4.30E-03 2.25E+01
()] o= g V=T o = PSSP PP PPPRP PP 1.10E-02 3.21E+00
HCH, (Hexachlorocyclohexane ) (Lindane) gamma- 1.50E-04 4.00E-01
HCH, beta- (Hexachlorocyclohexane beta-BHC) ........... . | 3.00E-05 2.26E-03
[ (=T o] e=Ted oo SO TSSO PP UUPT PR URPRPRTON 3.40E-04 8.0 E-03
[ (=T el = o7 gl [0 g =T o To (o [= R PP P PP OPRPUPRPIN 8.90E-05 8.0 E-03
Lead ...ccoovirveiie 6.30E-03 2.57E+00
Mercury (Total) .. . | 8.10E-05 1.25E-02
METNOXYCRIOL ...ttt a ettt e b e e bt s h e e et e e e as e e bt e e b e e e be e nan e et e e esn e e ebeesaneetes 3.40E-04 1.0E+01
MEthYI €EhYI KEIONE ...ttt e ket e e st et e e et et e e ame e e e e n e e e e e sne e e s anneeesnreeeannnes 5.40E-01 8.47E+01
Methyl isobutyl ketone . | 6.00E-01 1.13E+01
Nickel ..ooovvveeiiiieiiies . | 2.70E-01 5.74E+00
SEIBMIUM .ttt ettt bt e e a bt e s bt e et e ebe e e b e e e b et e et e e eae e et e e e he e e bt e e et et e e e bt e e b e e e ne e nheenneearneeas 1.70E-02 4.47E-01
=T TP PR PRPRRN 1.40E-04 1.71E+00
Thallium ... 4.08E-02 4.49 E-02
Tin e 6.50E-03 5.43 E+04
Toluene 3.70E-02 3.93E+00
Trichlorophenoxy)propionic acid 2-(2,4,5- (SIVEX) ....ccuiiiiiiiiiiieee ettt sttt e bt saeeenneas 7.00E-03 1.88E-01
Trichlorophenoxyacetic acid 2,4,5- ..........c.cccecueeee 1.80E-02 1.41E+00
Vanadium .......cccovvieeninccenenen .| 1.20E-01 4.88E+00
XYIBNES (TOTAI) ...ttt ettt et b et e bt e s ae e et e e e he e e b e e sae e et e e e bt e b e e e ne e nan e nn e ete e 1.70E-02 2.90E+00
74 PO PURR PR 8.10E-02 7.77E+01

Notes: These levels represent the highest constituent concentration found in any one sample and do not necessarily represent the specific

level found in one sample.

E. How did EPA evaluate the risk of
delisting the waste?

For this delisting determination, EPA
used such information gathered to
identify plausible exposure routes (i.e.,
groundwater, surface water, air) for
hazardous constituents present in the
petitioned waste. EPA determined that
disposal in a surface impoundment is
the most reasonable, worst-case disposal
scenario for Gulf West’s petitioned
waste. EPA applied the Delisting Risk
Assessment Software (DRAS) described
in 65 FR 58015 (September 27, 2000)
and 65 FR 75637 (December 4, 2000), to
predict the maximum allowable
concentrations of hazardous
constituents that may be released from
the petitioned waste after disposal and
determined the potential impact of the

disposal of Gulf West’s petitioned waste
on human health and the environment.
A copy of this software can be found on
the world wide Web at http://
www.epa.gov/reg5rcra/wptdiv/
hazardous/delisting/dras-software.html.
In assessing potential risks to
groundwater, EPA used the maximum
waste volumes and the maximum
reported extract concentrations as
inputs to the DRAS program to estimate
the constituent concentrations in the
groundwater at a hypothetical receptor
well down gradient from the disposal
site. Using the risk level (carcinogenic
risk of 10 ~5 and non-cancer hazard
index of 1.0), the DRAS program can
back-calculate the acceptable receptor
well concentrations (referred to as
compliance-point concentrations) using

standard risk assessment algorithms and
EPA health-based numbers. Using the
maximum compliance-point
concentrations and EPA’s Composite
Model for Leachate Migration with
Transformation Products (EPACMTP)
fate and transport modeling factors, the
DRAS further back-calculates the
maximum permissible waste constituent
concentrations not expected to exceed
the compliance-point concentrations in
groundwater.

EPA believes that the EPACMTP fate
and transport model represents a
reasonable worst-case scenario for
possible groundwater contamination
resulting from disposal of the petitioned
waste in a surface impoundment, and
that a reasonable worst-case scenario is
appropriate when evaluating whether a
waste should be relieved of the


http://www.epa.gov/reg5rcra/wptdiv/hazardous/delisting/dras-software.html
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protective management constraints of
RCRA Subtitle C. The use of some
reasonable worst-case scenarios resulted
in conservative values for the
compliance-point concentrations and
ensures that the waste, once removed
from hazardous waste regulation, will
not pose a significant threat to human
health or the environment.

The DRAS also uses the maximum
estimated waste volumes and the
maximum reported total concentrations
to predict possible risks associated with
releases of waste constituents through
surface pathways (e.g., volatilization
from the impoundment). As in the
above groundwater analyses, the DRAS
uses the risk level, the health-based data
and standard risk assessment and
exposure algorithms to predict
maximum compliance-point
concentrations of waste constituents at
a hypothetical point of exposure. Using
fate and transport equations, the DRAS
uses the maximum compliance-point
concentrations and back-calculates the
maximum allowable waste constituent
concentrations (or “delisting levels”).

In most cases, because a delisted
waste is no longer subject to hazardous
waste control, EPA is generally unable
to predict, and does not presently
control, how a petitioner will manage a
waste after delisting. Therefore, EPA
currently believes that it is
inappropriate to consider extensive site-
specific factors when applying the fate
and transport model. EPA does control
the type of unit where the waste is
disposed. The waste must be disposed
in the type of unit the fate and transport
model evaluates.

The DRAS results which calculate the
maximum allowable concentration of
chemical constituents in the waste are
presented in Table I. Based on the
comparison of the DRAS and TCLP
Analyses results found in Table I, the
petitioned waste should be delisted
because no constituents of concern
tested are likely to be present or formed
as reaction products or by-products in
Gulf West waste.

F. What did EPA conclude about Gulf
West’s waste analysis?

EPA concluded, after reviewing Gulf
West’s processes that no other
hazardous constituents of concern, other
than those for which tested, are likely to
be present or formed as reaction
products or by-products in the waste. In
addition, on the basis of explanations
and analytical data provided by Gulf
West, pursuant to § 260.22, EPA
concludes that the petitioned waste
does not exhibit any of the
characteristics of ignitability,
corrosivity, reactivity or toxicity. See

§§261.21, 261.22 and 261.23,
respectively.

G. What other factors did EPA consider
in its evaluation?

During the evaluation of Gulf West’s
petition, EPA also considered the
potential impact of the petitioned waste
via non-groundwater routes (i.e., air
emission and surface runoff). With
regard to airborne dispersion in
particular, EPA believes that exposure
to airborne contaminants from Gulf
West’s petitioned waste is unlikely.
Therefore, no appreciable air releases
are likely from Gulf West’s waste under
any likely disposal conditions. EPA
evaluated the potential hazards
resulting from the unlikely scenario of
airborne exposure to hazardous
constituents released from Gulf West’s
waste in an open impoundment. The
results of this worst-case analysis
indicated that there is no substantial
present or potential hazard to human
health and the environment from
airborne exposure to constituents from
Gulf West’s landfill leachate.

H. What is EPA’s evaluation of this
delisting petition?

The descriptions of Gulf West’s
hazardous waste process and analytical
characterization provide a reasonable
basis for EPA to grant the exclusion. The
data submitted in support of the petition
show that constituents in the waste are
below the leachable concentrations (see
Table I). EPA believes that Gulf West’s
landfill leachate will not impose any
threat to human health and the
environment.

Thus, EPA believes Gulf West should
be granted an exclusion for the landfill
leachate. EPA believes the data
submitted in support of the petition
show Gulf West’s landfill leachate is
non-hazardous. The data submitted in
support of the petition show that
constituents in Gulf West’s waste are
presently below the compliance point
concentrations used in the delisting
decision and would not pose a
substantial hazard to the environment.
EPA believes that Gulf West has
successfully demonstrated that the
landfill leachate is non-hazardous.

EPA therefore, proposes to grant an
exclusion to Gulf West in Anahuac,
Texas, for the landfill leachate described
in its petition. EPA’s decision to
exclude this waste is based on
descriptions of the treatment activities
associated with the petitioned waste
and characterization of the landfill
leachate.

If EPA finalizes the proposed rule,
EPA will no longer regulate the
petitioned waste under Parts 262

through 268 and the permitting
standards of part 270.

IV. Next Steps

A. With what conditions must the
petitioner comply?

The petitioner, Gulf West, must
comply with the requirements in 40
CFR part 261, Appendix IX, Table 1.
The text below gives the rationale and
details of those requirements.

(1) Delisting Levels:

This paragraph provides the levels of
constituents for which Gulf West must
test the landfill leachate, below which
these wastes would be considered non-
hazardous. EPA selected the set of
inorganic and organic constituents
specified in paragraph (1) of 40 CFR part
261, Appendix IX, Table 1, (the
exclusion language) based on
information in the petition. EPA
compiled the inorganic and organic
constituents list from the composition of
the waste, descriptions of Gulf West’s
treatment process, previous test data
provided for the waste, and the
respective health-based levels used in
delisting decision-making. These
delisting levels correspond to the
allowable levels measured in the TCLP
concentrations.

(2) Waste Holding and Handling:

The purpose of this paragraph is to
ensure that Gulf West manages and
disposes of any landfill leachate that
contains hazardous levels of inorganic
and organic constituents according to
Subtitle C of RCRA. Managing the
landfill leachate as a hazardous waste
until initial verification testing is
performed will protect against improper
handling of hazardous material. If EPA
determines that the data collected under
this paragraph do not support the data
provided for in the petition, the
exclusion will not cover the petitioned
waste. The exclusion is effective upon
publication in the FEDERAL REGISTER but
the disposal as non-hazardous cannot
begin until the verification sampling is
completed.

(3) Verification Testing Requirements:

Gulf West must complete a rigorous
verification testing program on the
landfill leachate to assure that the
sludge does not exceed the maximum
levels specified in paragraph (1) of the
exclusion language. This verification
program operates on two levels. The
first part of the verification testing
program consists of testing the landfill
leachate for specified indicator
parameters as per paragraph (1) of the
exclusion language.

If EPA determines that the data
collected under this paragraph do not
support the data provided for the
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petition, the exclusion will not cover
the generated wastes. If the data from
the initial verification testing program
demonstrate that the leachate meets the
delisting levels, Gulf West may request
quarterly testing. EPA will notify Gulf
West in writing, if and when it may
replace the testing conditions in
paragraph (3)(A) with the testing
conditions in (3)(B) of the exclusion
language.

The second part of the verification
testing program is the quarterly testing
of representative samples of landfill
leachate for all constituents specified in
paragraph (1) of the exclusion language.
EPA believes that the concentrations of
the constituents of concern in the
landfill leachate may vary over time.
Consequently, this program will ensure
that the leachate is evaluated in terms
of variation in constituent
concentrations in the waste over time.

The proposed subsequent testing
would verify that the constituent
concentrations of the landfill leachate
do not exhibit unacceptable temporal
and spatial levels of toxic constituents.
EPA is proposing to require Gulf West
to analyze representative samples of the
landfill leachate quarterly during the
first year of waste generation. Gulf West
would begin quarterly sampling 60 days
after the final exclusion as described in
paragraph (3)(B) of the exclusion
language.

EPA, per paragraph 3(C) of the
exclusion language, is proposing to end
the subsequent testing conditions after
the first year, if Gulf West has
demonstrated that the waste
consistently meets the delisting levels.
To confirm that the characteristics of the
waste do not change significantly over
time, Gulf West must continue to
analyze a representative sample of the
waste on an annual basis. Annual
testing requires analyzing the full list of
components in paragraph (1) of the
exclusion language. If operating
conditions change as described in
paragraph (4) of the exclusion language;
Gulf West must reinstate all testing in
paragraph (1) of the exclusion language.

Gulf West must prove through a new
demonstration that their waste meets
the conditions of the exclusion. If the
annual testing of the waste does not
meet the delisting requirements in
paragraph (1), Gulf West must notify
EPA according to the requirements in
paragraph (6) of the exclusion language.
The facility must provide sampling
results that support the rationale that
the delisting exclusion should not be
withdrawn.

(4) Changes in Operating Conditions:

Paragraph (4) of the exclusion
language would allow Gulf West the

flexibility of modifying its processes (for
example, changes in equipment or
change in operating conditions).
However, Gulf West must prove the
effectiveness of the modified process
and request approval from EPA. Gulf
West must manage wastes generated
during the new process demonstration
as hazardous waste until it has obtained
written approval and paragraph (3) of
the exclusion language is satisfied.

(5) Data Submittals:

To provide appropriate
documentation that Gulf West’s landfill
leachate is meeting the delisting levels,
Gulf West must compile, summarize,
and keep delisting records on-site for a
minimum of five years. It should keep
all analytical data obtained through
paragraph (3) of the exclusion language
including quality control information
for five years. Paragraph (5) of the
exclusion language requires that Gulf
West furnish these data upon request for
inspection by any employee or
representative of EPA or the State of
Texas.

If the proposed exclusion is made
final, it will apply only to 6,436 cubic
yards (per year of landfill leachate
generated at the Gulf West after
successful verification testing. EPA
would require Gulf West to file a new
delisting petition under any of the
following circumstances:

(a) If it significantly alters the process
or treatment system except as described
in paragraph (4) of the exclusion
language;

(b) 1f it significantly changes from the
current process(es) described in their
petition; or

(c) If it makes any changes that could
affect the composition or type of waste
generated.

Gulf West must manage waste
volumes greater than 6,436 cubic yards
per year of landfill leachate as
hazardous until EPA grants a new
exclusion.

When this exclusion becomes final,
Gulf West’s management of the wastes
covered by this petition would be
relieved from Subtitle C jurisdiction, the
landfill leachate from Gulf West will be
treated and disposed at the Anahuac
Wastewater Treatment Plant in
Anahuac, TX or at the Newpark
Industrial Facility in Winnie, TX.

(6) Reopener:

The purpose of paragraph (6) of the
exclusion language is to require Gulf
West to disclose new or different
information related to a condition at the
facility or disposal of the waste, if it is
pertinent to the delisting. Gulf West
must also use this procedure, if the
waste sample in the annual testing fails
to meet the levels found in paragraph

(1). This provision will allow EPA to
reevaluate the exclusion, if a source
provides new or additional information
to EPA. EPA will evaluate the
information on which EPA based the
decision to see if it is still correct, or if
circumstances have changed so that the
information is no longer correct or
would cause EPA to deny the petition,
if presented. This provision expressly
requires Gulf West to report differing
site conditions or assumptions used in
the petition in addition to failure to
meet the annual testing conditions
within 10 days of discovery. If EPA
discovers such information itself or
from a third party, it can act on it as
appropriate. The language being
proposed is similar to those provisions
found in RCRA regulations governing
no-migration petitions at § 268.6.

EPA believes that it has the authority
under RCRA and the Administrative
Procedures Act (APA), 5 U.S.C. 551
(1978) et seq., to reopen a delisting
decision. EPA may reopen a delisting
decision when it receives new
information that calls into question the
assumptions underlying the delisting.

EPA believes a clear statement of its
authority in delistings is merited in light
of EPA’s experience. See Reynolds
Metals Company at 62 FR 37694 and 62
FR 63458 where the delisted waste
leached at greater concentrations in the
environment than the concentrations
predicted when conducting the TCLP,
thus leading EPA to repeal the delisting.
If an immediate threat to human health
and the environment presents itself,
EPA will continue to address these
situations on a case by case basis. Where
necessary, EPA will make a good cause
finding to justify emergency rulemaking.
See APA Section 553(b).

(7) Notification Requirements:

In order to adequately track wastes
that have been delisted, EPA is
requiring that Gulf West provide a one-
time notification to any state regulatory
agency through which or to which the
delisted waste is being carried. Gulf
West must provide this notification 60
days before commencing this activity.

B. What happens if Gulf West violates
the terms and conditions?

If Gulf West violates the terms and
conditions established in the exclusion,
EPA will start procedures to withdraw
the exclusion. Where there is an
immediate threat to human health and
the environment, EPA will evaluate the
need for enforcement activities on a
case-by-case basis. EPA expects Gulf
West to conduct the appropriate waste
analysis and comply with the criteria
explained above in paragraph (1) of the
exclusion.
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V. Public Comments

A. How can I as an interested party
submit comments?

EPA is requesting public comments
on this proposed decision. Please send
three copies of your comments. Send
two copies to Ben Banipal, Section
Chief of the Corrective Action and
Waste Minimization Section (6PD-C),
Multimedia Planning and Permitting
Division, Environmental Protection
Agency (EPA), 1445 Ross Avenue,
Dallas, Texas 75202. Identify your
comments at the top with this regulatory
docket number: “EPA-R6—-RCRA-2010-
1052 Republic Services, Inc./BFI Gulf
West Landfill.” You may submit your
comments electronically to Michelle
Peace at peace.michelle@epa.gov.

You should submit requests for a
hearing to Ben Banipal, Section Chief of
the Corrective Action and Waste
Minimization Section (6PD-C),
Multimedia Planning and Permitting
Division, U. S. Environmental
Protection Agency, 1445 Ross Avenue,
Dallas, Texas 75202.

B. How may I review the docket or
obtain copies of the proposed
exclusion?

You may review the RCRA regulatory
docket for this proposed rule at the
Environmental Protection Agency
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202. It is available for viewing
in EPA Freedom of Information Act
Review Room from 9 a.m. to 4 p.m.,
Monday through Friday, excluding
Federal holidays. Call (214) 665-6444
for appointments. The public may copy
material from any regulatory docket at
no cost for the first 100 pages, and at
fifteen cents per page for additional
copies. You may also request the
electronic files of the docket which do
not appear on regulations.gov.

VI. Statutory and Executive Order
Reviews

Under Executive Order 12866,
“Regulatory Planning and Review” (58
FR 51735, October 4, 1993), this rule is
not of general applicability and
therefore is not a regulatory action
subject to review by the Office of
Management and Budget (OMB). This
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) because it

applies to a particular facility only.
Because this rule is of particular
applicability relating to a particular
facility, it is not subject to the regulatory
flexibility provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), or
to sections 202, 204, and 205 of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104—4). Because this
rule will affect only a particular facility,
it will not significantly or uniquely
affect small governments, as specified in
section 203 of UMRA. Because this rule
will affect only a particular facility, this
proposed rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, “Federalism,”
(64 FR 43255, August 10, 1999). Thus,
Executive Order 13132 does not apply
to this rule. Similarly, because this rule
will affect only a particular facility, this
proposed rule does not have tribal
implications, as specified in Executive
Order 13175, “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000). Thus, Executive Order 13175
does not apply to this rule. This rule
also is not subject to Executive Order
13045, “Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant as defined in Executive
Order 12866, and because the Agency
does not have reason to believe the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children. The
basis for this belief is that the Agency
used the DRAS program, which
considers health and safety risks to
infants and children, to calculate the
maximum allowable concentrations for
this rule. This rule is not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)), because it is not a significant
regulatory action under Executive Order
12866. This rule does not involve
technical standards; thus, the
requirements of section 12(d) of the
National Technology Transfer and

Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988,
“Civil Justice Reform,” (61 FR 4729,
February 7, 1996), in issuing this rule,
EPA has taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct. The Congressional
Review Act, 5 U.S.C. 801 et seq., as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report which includes a copy of the
rule to each House of the Congress and
to the Comptroller General of the United
States. Section 804 exempts from
section 801 the following types of rules
(1) rules of particular applicability; (2)
rules relating to agency management or
personnel; and (3) rules of agency
organization, procedure, or practice that
do not substantially affect the rights or
obligations of non-agency parties 5
U.S.C. 804(3). EPA is not required to
submit a rule report regarding this
action under section 801 because this is
a rule of particular applicability.

Lists of Subjects in 40 CFR Part 261

Environmental protection, Hazardous
Waste, Recycling, Reporting and record-
keeping requirements.

Authority: Sec. 3001(f) RCRA, 42 U.S.C.
6921(f).

Dated: January 18, 2011.
Carl E. Edlund,

Director, Multimedia Planning and Permitting
Division, Region 6.

For the reasons set out in the
preamble, 40 CFR part 261 is proposed
to be amended as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, and 6938.

2.In Tables 1 and 2 of Appendix IX
to Part 261 add the waste stream “Gulf
West Landfill” in alphabetical order by
facility to read as follows:

Appendix IX to Part 261—Waste
Excluded Under §§ 260.20 and 260.22
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TABLE 1—WASTE EXCLUDED FROM NON-SPECIFIC SOURCES

Facility Address Waste description
Gulf West Landfill ..... Anahuac, TX ........... Landfill Leachate (EPA Hazardous Waste Numbers FO19, FO39, K017, K019, K020.) generated at

a maximum rate of 1,300,000 gallons (6,436 cubic yards) per calendar year after [insert publi-
cation date of the final rule].

For the exclusion to be valid, Gulf West must implement a verification testing program for each of
the waste streams that meets the following Paragraphs:

(1) Delisting Levels: All concentrations for those constituents must not exceed the maximum al-
lowable concentrations in mg/l specified in this paragraph.

Landfill Leachate. Leachable Concentrations (mg/l): Antimony—0.0568; Acetone—127; Arsenic—
0.337; Barium—11.6; Benzene—0.0188; Beryllium—1.03; Cadmium—0.051; Chromium—5.0;
Cobalt—0.318; Copper—22.1; m-Cresol—7.06; o-Cresol- 7.06; p-Cresol—0.706; p,p- DDT
-0.0103; 1,4- Dioxane—2.39; Endosulfan- 1.55; Endrin—0.02; Ethyl ether- 22.5;
Ethylbenzene—3.21; beta BHC- 0.0026; Heptachlor—0.008; Heptachlor epoxide- 0.008; Lead-
2.57; Lindane -0.4; Mercury- 0.0125; methoxychlor- 10; methyl ethyl ketone- 84.7; methyl iso-
butyl ketone- 11.3; nickel- 5.74; selenium-0.447; silver-1.71; Thallium- 0.0449; tin-54,300; tol-
uene-3.93; Silex-0.188; 2,4,5- trichlorophenoxyacetic acid-1.41; vanadium- 4.88; xylenes (total)
-2.90; zinc-77.7.

(2) Waste Holding and Handling:

(A) Waste classification as non-hazardous can not begin until compliance with the limits set in
paragraph (1) for the Landfill Leachate has occurred for four consecutive quarterly sampling
events.

(B) If constituent levels in any annual sample and retest sample taken by Gulf West exceed any
of the delisting levels set in paragraph (1) for the Landfill Leachate, Gulf West must do the fol-
lowing:

(i) notify EPA in accordance with paragraph (6) and

(ii) manage and dispose the Landfill Leachate as hazardous waste generated under Subtitle C of
RCRA.

(8) Testing Requirements: Upon this exclusion becoming final, Gulf West must perform analytical
testing by sampling and analyzing the Landfill Leachate as follows:

(A) Initial Verification Testing:

(i) Collect four representative composite samples of the Landfill Leachate at quarterly intervals
after EPA grants the final exclusion. The first composite sample of each waste stream may be
taken at any time after EPA grants the final approval. Sampling must be performed in accord-
ance with the sampling plan approved by EPA in support of the exclusion.

(ii) Analyze the samples for all constituents listed in paragraph (1). Any composite sample taken
that exceeds the delisting levels listed in paragraph (1) indicates that the Landfill Leachate must
continue to be disposed as hazardous waste in accordance with the applicable hazardous
waste requirements until such time that four consecutive quarterly samples indicate compliance
with delisting levels listed in paragraph (1).

(iii) Within sixty (60) days after taking its last quarterly sample, Gulf West will report its analytical
test data to EPA. If levels of constituents measured in the samples of the Landfill Leachate do
not exceed the levels set forth in paragraph (1) of this exclusion for four consecutive quarters,
Gulf West can manage and dispose the non-hazardous Landfill Leachate according to all appli-
cable solid waste regulations.

(B) Annual Testing:

(i) If Gulf West completes the quarterly testing specified in paragraph (3) above and no sample
contains a constituent at a level which exceeds the limits set forth in paragraph (1), Gulf West
must begin annual testing as follows: Gulf West must test a representative composite sample of
the Landfill Leachate for all constituents listed in paragraph (1) at least once per calendar year.
If any measured constituent concentration exceeds the delisting levels set forth in paragraph
(1), Gulf West must collect an additional representative composite sample within 10 days of
being made aware of the exceedence and test it expeditiously for the constituent(s) which ex-
ceeded delisting levels in the original annual sample.

(ii) The samples for the annual testing shall be a representative composite sample according to
appropriate methods. As applicable to the method-defined parameters of concern, analyses re-
quiring the use of SW—-846 methods incorporated by reference in 40 CFR 260.11 must be used
without substitution. As applicable, the SW-846 methods might include Methods 0010, 0011,
0020, 0023A, 0030, 0031, 0040, 0050, 0051, 0060, 0061, 1010A, 1020B,1110A, 1310B, 1311,
1312, 1320, 1330A, 9010C, 9012B, 9040C, 9045D, 9060A, 9070A (uses EPA Method 1664,
Rev. A), 9071B, and 9095B. Methods must meet Performance Based Measurement System
Criteria in which the Data Quality Objectives are to demonstrate that samples of the Gulf West
Landfill Leachate are representative for all constituents listed in paragraph (1).

(iii) The samples for the annual testing taken for the second and subsequent annual testing
events shall be taken within the same calendar month as the first annual sample taken.

(iv) The annual testing report should include the total amount of delisted waste in cubic yards dis-
posed during the calendar year.



5118 Federal Register/Vol. 76, No. 19/Friday, January 28, 2011/Proposed Rules
TABLE 1—WASTE EXCLUDED FROM NON-SPECIFIC SOURCES—Continued
Facility Address Waste description

(4) Changes in Operating Conditions: If Gulf West significantly changes the process described in
its petition or starts any processes that generate(s) the waste that may or could affect the com-
position or type of waste generated (by illustration, but not limitation, changes in equipment or
operating conditions of the treatment process), it must notify EPA in writing and it may no
longer handle the waste generated from the new process as non-hazardous until the waste
meet the delisting levels set in paragraph (1) and it has received written approval to do so from
EPA. Gulf West must submit a modification to the petition complete with full sampling and anal-
ysis for circumstances where the waste volume changes and/or additional waste codes are

added to the waste stream.

(5) Data Submittals: Gulf West must submit the information described below. If Gulf West fails to
submit the required data within the specified time or maintain the required records on-site for
the specified time, EPA, at its discretion, will consider this sufficient basis to reopen the exclu-

sion as described in paragraph(6). Gulf West must:

(A) Submit the data obtained through paragraph 3 to the Chief, Corrective Action and Waste Mini-
mization Section, Multimedia Planning and Permitting Division, U.S. Environmental Protection
Agency Region 6, 1445 Ross Ave., Dallas, Texas 75202, within the time specified. All sup-
porting data can be submitted on CD—ROM or comparable electronic media.

(B) Compile records of analytical data from paragraph (3), summarized, and maintained on-site

for a minimum of five years.

(C) Furnish these records and data when either EPA or the State of Texas requests them for in-

spection.

(D) Send along with all data a signed copy of the following certification statement, to attest to the
truth and accuracy of the data submitted: “Under civil and criminal penalty of law for the making
or submission of false or fraudulent statements or representations (pursuant to the applicable
provisions of the Federal Code, which include, but may not be limited to, 18 U.S.C. 1001 and
42 U.S.C. 6928), | certify that the information contained in or accompanying this document is
true, accurate and complete. As to the (those) identified section(s) of this document for which |
cannot personally verify its (their) truth and accuracy, | certify as the company official having
supervisory responsibility for the persons who, acting under my direct instructions, made the
verification that this information is true, accurate and complete. If any of this information is de-
termined by EPA in its sole discretion to be false, inaccurate or incomplete, and upon convey-
ance of this fact to the company, | recognize and agree that this exclusion of waste will be void
as if it never had effect or to the extent directed by EPA and that the company will be liable for
any actions taken in contravention of the company’s RCRA and CERCLA obligations premised

upon the company’s reliance on the void exclusion.”
(6) Reopener

(A) If, anytime after disposal of the delisted waste Gulf West possesses or is otherwise made
aware of any environmental data (including but not limited to leachate data or ground water
monitoring data) or any other data relevant to the delisted waste indicating that any constituent
identified for the delisting verification testing is at level higher than the delisting level allowed by
the Division Director in granting the petition, then the facility must report the data, in writing, to
the Division Director within 10 days of first possessing or being made aware of that data.

(B) If either the annual testing (and retest, if applicable) of the waste does not meet the delisting
requirements in paragraph 1, Gulf West must report the data, in writing, to the Division Director

within 10 days of first possessing or being made aware of that data.

(C) If Gulf West fails to submit the information described in paragraphs (5),(6)(A) or (6)(B) or if
any other information is received from any source, the Division Director will make a preliminary
determination as to whether the reported information requires EPA action to protect human
health and/or the environment. Further action may include suspending, or revoking the exclu-
sion, or other appropriate response necessary to protect human health and the environment.

(D) If the Division Director determines that the reported information requires action by EPA, the
Division Director will notify the facility in writing of the actions the Division Director believes are
necessary to protect human health and the environment. The notice shall include a statement
of the proposed action and a statement providing the facility with an opportunity to present in-
formation as to why the proposed EPA action is not necessary. The facility shall have 10 days

from receipt of the Division Director’s notice to present such information.

(E) Following the receipt of information from the facility described in paragraph (6)(D) or (if no in-
formation is presented under paragraph (6)(D)) the initial receipt of information described in
paragraphs (5), (6)(A) or (6)(B), the Division Director will issue a final written determination de-
scribing EPA actions that are necessary to protect human health and/or the environment. Any
required action described in the Division Director’'s determination shall become effective imme-

diately, unless the Division Director provides otherwise.

(7) Notification Requirements: Gulf West must do the following before transporting the delisted
waste. Failure to provide this notification will result in a violation of the delisting petition and a

possible revocation of the decision.

(A) Provide a one-time written notification to any state Regulatory Agency to which or through
which it will transport the delisted waste described above for disposal, 60 days before begin-

ning such activities.

(B) For onsite disposal a notice should be submitted to the State to notify the State that disposal

of the delisted materials have begun.
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TABLE 1—WASTE EXCLUDED FROM NON-SPECIFIC SOURCES—Continued

Facility Address Waste description
(C) Update one-time written notification, if it ships the delisted waste into a different disposal facil-
ity.
(D) Failure to provide this notification will result in a violation of the delisting variance and a pos-
sible revocation of the decision.
* * * * *
TABLE 2—WASTE EXCLUDED FROM SPECIFIC SOURCES
Facility Address Waste description
Gulf West Landfill ..... Anahuac, TX ........... Landfill Leachate (EPA Hazardous Waste Numbers F019, FO39, K017, K019, K020.) generated at
a maximum rate of 1,300,000 gallons (6,436 cubic yards) per calendar year after [insert publi-
cation date of the final rule].

* * * * *

[FR Doc. 2011-1794 Filed 1-27-11; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 11-96; MB Docket No. 11-8; RM-11618]

Television Broadcasting Services;
Jackson, MS

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission has before it
a petition for rulemaking filed by George
S. Flinn, Jr., the licensee of station
WWJX-DT, channel 51, Jackson,
Mississippi, requesting the substitution
of channel 23 for channel 51 at Jackson.
DATES: Comments must be filed on or
before February 28, 2011, and reply
comments on or before March 14, 2011.
ADDRESSES: Federal Communications
Commission, Office of the Secretary,
445 12th Street, SW., Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
serve counsel for petitioner as follows:
Stephen C. Simpson, Esq., 1250
Connecticut Avenue, NW., Suite 200,
Washington, DC 20036.

FOR FURTHER INFORMATION CONTACT:
Joyce L. Bernstein,
joyce.bernstein@fcc.gov, Media Bureau,
(202) 418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of

Proposed Rule Making, MB Docket No.
11-8, adopted January 13, 2011, and
released January 20, 2011. The full text
of this document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1-
800—478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcce.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY). This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice

of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts (other than
ex parte presentations exempt under 47
CFR 1.1204(a)) are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1208 for rules governing
restricted proceedings.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.622(i) [Amended]

2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Mississippi, is amended by
adding channel 23 and removing
channel 51 at Jackson.

Federal Communications Commaission.
Barbara A. Kreisman,

Chief, Video Division, Media Bureau.
[FR Doc. 2011-1933 Filed 1-27-11; 8:45 am]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 11-74; MB Docket No. 11—4; RM-11616]

Television Broadcasting Services; El
Paso, TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission has before it
a petition for rulemaking filed by
Comcorp of El Paso License Corp. the
licensee of station KTSM-TV, channel
9, El Paso, Texas, requesting the
substitution of channel 16 for channel 9
at El Paso.

DATES: Comments must be filed on or
before February 28, 2011, and reply
comments on or before March 14, 2011.

ADDRESSES: Federal Communications
Commission, Office of the Secretary,
445 12th Street, SW., Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
serve counsel for petitioner as follows:
Scott S. Patrick, Esq., Dow Lohnes
PLLC, 1200 New Hampshire Avenue,
NW., Suite 800, Washington, DC 20036—
6802.

FOR FURTHER INFORMATION CONTACT:
Adrienne Y. Denysyk,
adrienne.denysyk@fcc.gov, Media
Bureau, (202) 418—-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
11-4, adopted January 11, 2011, and
released January 19, 2011. The full text
of this document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800-478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY). This document does not contain
proposed information collection

requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts (other than
ex parte presentations exempt under 47
CFR 1.1204(a)) are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1208 for rules governing
restricted proceedings.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.622(i) [Amended]

2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Texas, is amended by adding
channel 16 and removing channel 9 at
El Paso.

Federal Communications Commission.
Barbara A. Kreisman,

Chief, Video Division, Media Bureau.
[FR Doc. 2011-1935 Filed 1-27-11; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Part 177

Federal Motor Carrier Safety
Administration

49 CFR Part 392

[Docket Numbers PHMSA-2010-0319 (HM-
255) & FMCSA-2006—-25660]

RIN 2137-AE69 & 2126-AB04 &

Highway-Rail Grade Crossing; Safe
Clearance

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), and Federal Motor Carrier
Safety Administration (FMCSA), U.S.
Department of Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM); request for comments.

SUMMARY: FMCSA and PHMSA propose
to amend the Federal Motor Carrier
Safety Regulations (FMCSRs) and
Hazardous Materials Regulations
(HMRs), respectively, to prohibit a
motor vehicle driver from entering onto
a highway-rail grade crossing unless
there is sufficient space to drive
completely through the grade crossing
without stopping. This action is in
response to section 112 of the
Hazardous Materials Transportation
Authorization Act of 1994. The intent of
this rulemaking is to reduce highway-
rail grade crossing crashes.

DATES: Send your comments on or
before March 29, 2011.

ADDRESSES: You may submit comments
identified by Federal Docket
Management System Numbers PHMSA—
2010-0319 (HM-255) and FMCSA-
2006—25660 by any of the following
methods:

e Web Site: http://
www.regulations.gov. Follow the
instructions for submitting comments
on the Federal electronic docket site.

e Fax:1-202-493-2251.

e Mail: Docket Management Facility,
U.S. Department of Transportation,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

e Hand Delivery: Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m. e.t.,, Monday through Friday,
except Federal holidays.

Instructions: All submissions must
include the Agency names and docket
number or Regulatory Identification
Number (RIN) for this rulemaking. For
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detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
Public Participation heading below.
Note that all comments received will be
posted without change to http://
www.regulations.gov, including any
personal information provided. Please
see the Privacy Act heading below.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov at any time or to
the ground floor, room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC, between 9 a.m. and 5 p.m. e.t.,
Monday through Friday, except Federal
holidays.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on January 17, 2008 (65 FR
19476) or you may visit http://
edocket.access.gpo.gov/2008/pdf/E8-
785.pdf.

Public participation: The http://
www.regulations.gov Web site is
generally available 24 hours each day,
365 days each year. You can get
electronic submission and retrieval help
and guidelines under the “help” section
of the http://www.regulations.gov Web
site and also at the DOT’s http://
docketsinfo.dot.gov Web site. If you
want us to notify you that we received
your comments, please include a self-
addressed, stamped envelope or
postcard or print the acknowledgement
page that appears after submitting
comments online.

Comments received after the comment
closing date will be included in the
docket, and we will consider late
comments to the extent practicable.
FMCSA and PHMSA, however, may
issue a final rule at any time after the
close of the comment period.

FOR FURTHER INFORMATION CONTACT: At
FMCSA: Mr. Thomas Yager, Driver and
Carrier Operations; or MCPSD@dot.gov.
Telephone (202) 366—4325. Office hours
are from 7:45 a.m. to 4:15 p.m., e.t.,
Monday through Friday, except Federal
holidays. At PHMSA: Mr. Ben Supko,
Office of Hazardous Materials
Standards, (202) 366—8553, Pipeline and
Hazardous Materials Safety
Administration, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., Washington, DC 20590
0001.

SUPPLEMENTARY INFORMATION:

Background

Section 112 of the Hazardous
Materials Transportation Authorization
Act of 1994 (HMTAA) [Pub. L. 103-311,
title I, 108 Stat. 1673, 1676, August 26,
1994] requires FMCSA and PHMSA to
amend the FMCSRs and the HMRs,
respectively, to prohibit drivers of motor
vehicles from driving onto a highway-
rail grade crossing unless there is
sufficient space to drive completely
through the grade crossing without
stopping. (Throughout the remainder of
this document, FMCSA and PHMSA use
the term “grade crossing” to refer to
public, open, at-grade highway-rail
grade crossings, unless otherwise
noted.) The report by the Senate
Committee on Commerce, Science, and
Transportation (December 9, 1993)
states that the intent of section 112 was
to “* * * improve safety at highway-
railroad crossings in response to
fatalities that have occurred from
accidents involving commercial motor
vehicle operators who failed to use
proper caution while crossing.” The
report also states that “[tJhe Committee
believes that imposing a Federal
statutory obligation on drivers of all
commercial motor vehicles to consider
whether they can cross safely and
completely * * * will help to reduce
the number of tragedies associated with
grade crossing accidents” (Senate Report
No. 103-217, at 11 (1994), reprinted in
1994 U.S.C.C.A.N. 1763, 1773). The
consequences of a motor vehicle failing
to clear the tracks at a grade crossing are
potentially serious, particularly if a
vehicle or train is transporting
hazardous materials or passengers. Over
time, increased motor vehicle traffic and
congestion at some grade crossings, as
well as increased train movements, may
amplify this risk.

The Manual on Uniform Traffic
Control Devices (MUTCD 2009 edition),
published by the Federal Highway
Administration (FHWA) and
incorporated by reference in 23 CFR
part 655, subpart F, describes in chapter
8A the length of roadway necessary for
a particular vehicle to clear the tracks
safely as the “clear storage distance.”?
Chapter 8 guidance material also refers
to “storage space.” “Storage space”
means the space available for stationary
vehicles between a traffic control device
(traffic signal, stop sign, or yield sign)
and the railroad crossing behind them.

I. Legal Basis for the Rulemaking

This rulemaking is based on the
authority of the Motor Carrier Act of
1935 (MCA or 1935 Act) and the

1 See http://mutcd.fhwa.dot.gov.

HMTAA. The 1935 Act provides that
“The Secretary of Transportation may
prescribe requirements for

(1) qualifications and maximum hours
of service of employees of, and safety of
operation and equipment of, a motor
carrier; and, (2) qualifications and
maximum hours of service of employees
of, and standards of equipment of, a
motor private carrier, when needed to
promote safety of operation” [49 U.S.C.
31502(b)]. Pursuant to 49 U.S.C.
31501(2), the definitions used in 49
U.S.C. 13102 apply to the 1935 Act.
“Motor carrier,” therefore, means “a
person providing motor vehicle
transportation for compensation” [49
U.S.C. 13102(14)]; and “motor private
carrier” means “a person, other than a
motor carrier, transporting property by
motor vehicle when—(A) the
transportation is as provided in section
13501 of this title [i.e., in interstate
commerce]; (B) the person is the owner,
lessee, or bailee of the property being
transported; and (C) the property is
being transported for sale, lease, rent, or
bailment or to further a commercial
enterprise” [49 U.S.C. 13102(15)].

The grade crossing regulations set
forth in 49 CFR 392.12 of this NPRM
pertain directly to the “* * * safety of
operation” of the motor carriers over
which FMCSA has jurisdiction. The
adoption and enforcement of such rules
was specifically authorized by the MCA.
This proposed rule is based, in part, on
that authority.

Before prescribing any regulations,
FMCSA must also consider their “costs
and benefits” [49 U.S.C. 31136(c)(2)(A)
and 31502(d)]. Those factors are also
discussed in this proposed rule.

This NPRM is also based on the
authority of the Federal hazardous
materials transportation law (Federal
hazmat law; 49 U.S.C. 5101 et seq.),
under which, the Secretary of
Transportation is charged with
protecting the nation against the risks to
life, property, and the environment that
are inherent in the commercial
transportation of hazardous materials.
Section 5103(b)(1)(B) provides that
PHMSA'’s Hazardous Materials
Regulations (HMR; 49 CFR Parts 171
through 180) “shall govern safety
aspects, including security, of the
transportation of hazardous material the
Secretary considers appropriate.” As
such, PHMSA has the authority to adopt
requirements pertaining to hazardous
materials transportation that are
applicable to both intrastate and
interstate commerce. The amendments
to 49 CFR 177.804 proposed here are
based directly on PHMSA'’s authority.

The primary impetus for this
rulemaking is section 112 of the
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HMTAA, which directed the Secretary
of Transportation to adopt a rule to
prohibit the driver of a commercial
motor vehicle (CMV) from driving onto
a grade crossing “without having
sufficient space to drive completely
through the crossing without stopping.”
Section 112 reads as follows:

Sec. 112 Grade Crossing Safety.

The Secretary of Transportation shall,
within 6 months after the date of enactment
of this Act, amend regulations—

(1) under chapter 51 of title 49, United
States Code (relating to transportation of
hazardous materials), to prohibit the driver of
a motor vehicle transporting hazardous
materials in commerce, and

(2) under chapter 315 of such title (relating
to motor carrier safety) to prohibit the driver
of any commercial motor vehicle, from
driving the motor vehicle onto a highway-rail
grade crossing without having sufficient
space to drive completely through the
crossing without stopping. [108 Stat. 1676]

Section 112(1), of HMTAA mandates
a change to prohibit the driver of a
commercial motor vehicle that is
transporting hazardous materials from
driving the motor vehicle onto a
highway-rail grade crossing without
having sufficient space to drive
completely through the crossing without
stopping. Because the safety benefits
associated with this section are equally
applicable to drivers operating in
intrastate commerce as they are to
interstate commerce, this Section falls
under chapter 51 of title 49 U.S.C. and
corresponding changes would be
incorporated into § 177.804 of the HMR.
However, to promote consistency
between PHMSA and FMCSA, the
definition of “hazardous materials,”
provided by the Federal Motor Carrier
Safety Regulations (FMCSRs; 49 CFR
Parts 350-399), is used to define the
scope of this Section.

FMCSA defines “hazardous materials”
in §383.5 of the 49 CFR as follows:

Hazardous materials means any
material that has been designated as
hazardous under 49 U.S.C. 5103 and is
required to be placarded under subpart
F of 49 CFR part 172 or any quantity of
a material listed as a select agent or
toxin in 42 CFR part 73.

Based on this definition and
PHMSA’s authority, the scope of the
proposed changes to 49 CFR 177.804
encompass all drivers who transport a
quantity of hazardous materials
requiring placarding under Part 172 of
the 49 CFR or any quantity of a material
listed as a select agent or toxin in 42
CFR Part 73. This includes drivers of
motor vehicles of any size that are used
to transport the materials covered by the
FMCSA definition. Additionally, it
includes drivers engaged in intrastate or
interstate commerce.

Although section 112(2) refers to the
driver of a “commercial motor vehicle”
under chapter 315 of title 49, the
relevant portion of that chapter—49
U.S.C. 31502(a)—(b)—does not use the
term “commercial motor vehicle,”
referring instead to “motor carriers” and
“motor private carriers” as defined in 49
U.S.C. 13102 (the definitions of “motor
carrier” and “motor private carrier” are
discussed above). A “motor vehicle” is
defined in section 13102(16) as “a
vehicle, machine, tractor, trailer, or
semitrailer propelled or drawn by
mechanical power and used on a
highway in transportation, or a
combination determined by the
Secretary, but does not include a
vehicle, locomotive, or car operated
only on a rail, or a trolley bus operated
by electric power from a fixed overhead
wire, and providing local passenger
transportation similar to street-railway
service.” These are the definitions that
determine the scope of 49 CFR 392.12,
the FMCSA portion of this NPRM.

It should be noted that, unlike “CMV,”
the defined term that describes the
motor vehicles over which FMCSA has
jurisdiction in many other provisions of
the FMCSRs, a “motor vehicle,” as
defined in section 13102(16), does not
have a minimum weight threshold. This
proposed rule, therefore, applies to the
operation in interstate commerce of any
motor vehicle used by a for-hire “motor
carrier” or a “motor private carrier” in
furtherance of a commercial enterprise,
even if its gross vehicle weight (GVW)
or gross vehicle weight rating (GVWR) is
less than the 10,001-pound threshold for
a CMV. In addition, § 392.12 would not
apply to a private carrier of passengers
because the definition of a “motor
private carrier” in section 13102(15)
covers only the transportation of
“property,” not passengers.

II. History

On July 30, 1998, FHWA published an
NPRM to implement section 112(2) (63
FR 40691). The NPRM proposed to
amend the FMCSRs by adding a new
section, 49 CFR 392.12, to read as
follows: “A driver of a commercial
motor vehicle shall not drive onto a
highway-rail grade crossing without
having sufficient space to drive
completely through the crossing without
stopping.”

The Motor Carrier Safety
Improvement Act of 1999 (Pub. L. 106—
159, 113 Stat. 1748, December 9, 1999)
created FMCSA as a new operating
administration of DOT, effective January
1, 2000. FMCSA assumed the motor
carrier safety functions previously
exercised by FHWA'’s Office of Motor
Carriers.

Withdrawal of 1998 NPRM

On April 28, 2006, FMCSA withdrew
the 1998 NPRM [71 FR 25128]. FMCSA
stated:

After reviewing the comments to the
NPRM and the transcript of the [November 9,
1999] public meeting, FMCSA has concluded
that this rulemaking has created a great deal
of misunderstanding and should be
terminated.

FHWA asked the States for information on
the number and location of highway-railroad
grade crossings with inadequate storage—and
on alternative crossings—as the first step in
estimating the costs and benefits of the rule
required by Section 112. In view of the
expected complexity of that analysis, the
Agency needed as much information as
possible. Many State agencies, however,
seem to have assumed that they were
required to provide the information; that the
final rule would then require them to
reconstruct, rewire, reroute or otherwise
correct every inadequate crossing; and that
the Agency was indifferent to the costs of
such an undertaking. In fact, the time,
difficulty and cost involved in collecting
reliable data on highway-railroad grade
crossings became a primary focus of the
comments.

Section 112 requires a rule applicable to
drivers, not to States. If the regulatory
requirement prevented some motor carriers
from using a particular crossing because the
storage distance is too short for their normal
vehicles, several options are available (such
as switching to shorter trucks or using
alternate crossings) before any reconstruction
efforts suggested by the State commenters
need to be considered. And even then,
significant civil engineering projects are
likely to have a low priority. Consultations
among government entities, truckers, and the
shippers they serve might produce quick and
simple solutions.

Therefore, FMCSA terminates this
rulemaking and will open a new one less
burdened by previous misunderstandings.
An NPRM to address the requirements of
Section 112 will be published when
additional analysis of grade crossing
problems, which is now under way, has been
completed.

Survey of State Models

FMCSA reviewed State statutes on
grade crossings. As expected, all States
have laws regarding operation of
vehicles near or over grade crossings.
Most of these provisions are variations
on the requirements in 49 CFR 392.10
and 392.11 (e.g., stopping between 15
and 50 feet from the tracks, looking and
listening for a train, crossing without
shifting gears, etc.). On the other hand,
only 24 States have storage-space laws
similar or identical to the requirements
of section 112 of the HMTAA. The
recently enacted provisions usually
match section 112 very closely. The
older laws, adopted in the 1970s and
1980s, prohibit entering an intersection
or grade crossing—even on a green
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light—unless traffic conditions permit
the vehicle to drive all the way through
without blocking traffic on the cross
street or rail line. Although it is not
clear how the States interpret such
provisions, the reference to blocking
traffic on the cross street or rail line
might mean that—unlike section 112—
these laws would not prohibit a driver
from starting across an empty grade
crossing with no train in sight if a brief
stop at a traffic sign or signal on the
other side would leave the rear of the
vehicle on the tracks.

Grade Crossing Safety Outreach
Activities

Since publication of the 1998 NPRM,
various regulatory actions, outreach
initiatives, and research activities have
helped to improve grade crossing safety.
FMCSA, the Federal Railroad
Administration (FRA), and the Federal
Transit Administration (FTA)
intensified their outreach and
educational activities to prevent grade
crossing crashes.2 In 1999, DOT
convened a public meeting to promote
information sharing on grade crossing
crashes involving CMVs. In addition,
FMCSA worked with FRA, FTA, and
FHWA to update the Department’s
“1994 Grade Crossing Action Plan.” In
June 2004, the Secretary issued the
“Action Plan for Highway-Rail Grade
Crossing Safety and Trespass
Prevention,” which focused
Departmental and private sector
resources to enhance grade crossing
safety by distributing educational
literature to heighten awareness about
grade crossings and the “hump” (or
vertical alignment profile) challenges
they present, particularly to vehicles
with long wheelbases or low-hanging
equipment. This educational focus also
extended to the development of
improved highway route guidance to
identify and help drivers avoid
problematic grade crossings. In 2006,
FMCSA, in collaboration with FRA,
issued laminated visor cards for drivers,
outlining safety tips for crossing railroad
tracks. DOT and its agencies will
continue to develop further outreach
and education efforts.

2006 Public Meeting and Comments

On September 20, 2006, following
notice in the Federal Register, FMCSA,
in conjunction with FHWA, FRA, and
PHMSA, held a public meeting in

2The FRA uses the terms “accident” and
“incident” in its definitions and databases used to
collect data on grade crossings. The variations do
not rise to a level of significance; however, FMCSA
uses the term “crash” in its publications, except
when the terms “accident” or “incident” appear in
names or quotes.

Washington, DC, to provide all
interested parties an opportunity to
express their views on this rulemaking.
Only two members of the public
attended, including a representative
from the Association of American
Railroads (AAR). There was a detailed
discussion of the subject matter with
that representative. A copy of the
transcript from that meeting is available
in docket FMCSA-2006-25660.

The Owner Operator Independent
Drivers Association, Inc. (OOIDA)
submitted the only comments during
the public comment period for the
meeting. OOIDA recommended three
things. First, OOIDA suggested that
FMCSA should provide pavement
markings and signage at or near grade
crossings to indicate the storage space
available to CMV drivers. FMCSA and
PHMSA do not have the statutory
authority to mark, sign, or require others
to mark roads and provide signs at or
near grade crossings. FHWA, however,
has funding available annually under 23
U.S.C. 104(b)(5) (“highway safety
improvement program”) as a set aside
under 23 U.S.C. 148(a)(3) (“highway
safety improvement project”) and 23
CFR part 924, Highway Safety
Improvement Program, for a variety of
highway safety improvement projects
(HSIPs). Eligible HSIPs include: (1)
Construction of projects for the
elimination of hazards at a public
railroad crossing that is eligible for
funding under 23 U.S.C. 130; (2)
improvement of highway signage and
pavement markings; and (3) installation
of a traffic control or other warning
device at a location with high crash
potential. FMCSA and PHMSA will
bring OOIDA’s suggestion to the
attention of FHWA. We note that
competition for limited HSIP resources
means that States and other public
authorities must decide whether and
when particular grade crossings might
get pavement markings and signage and
that not all grade-crossing
improvements are likely to be funded.

Second, OOIDA suggested that
FMCSA undertake additional
comparative analyses to determine the
number of grade crossings with
inadequate storage space in industrial
areas. OOIDA suggested that some such
grade crossings are rarely used by trains
and that regulatory prohibitions in these
cases may be far more expensive than
any possible benefits. Defining an
“industrial area” has proven to be
difficult and somewhat subjective.
FMCSA and PHMSA do not agree that
such comparative analyses are
necessary. The regulation proposed
today may occasionally—though not
frequently—cause disproportionate

expense, as OOIDA says; but this is a
statutory mandate.

Finally, OOIDA suggested FMCSA
and PHMSA consider educational
outreach through State driver licensing
agencies to inform automobile drivers of
the risks of passing CMVs to occupy
space left at the head of the queue by
prudent truck drivers at grade crossings.
OOIDA reported that its members
increasingly witness this practice,
which forces CMV drivers to wait
through several cycles of the traffic
signals before being able to cross.
According to OOIDA members, some
States and localities have programmed
traffic lights with cycles so short that
CMVs are often prevented from
crossing, especially when impatient
automobile drivers rush to occupy any
open space ahead of a CMV. This
sometimes results in automobile drivers
becoming trapped on the tracks when
the crossing alarm sounds. OOIDA
suggests creating informational signage
to inform automobile drivers of the risks
involved in such me-first tactics.
FMCSA will encourage Motor Carrier
Safety Assistance Program lead agencies
to distribute grade crossing safety
materials to their driver licensing
colleagues in State government and to
suggest the addition of such material to
State driver training manuals that do not
already cover the subject.

III. The Proposed Rule

Section 392.12

Today’s NPRM would adopt the
statutory language of section 112 as 49
CFR 392.12. While the proposed
regulatory text is essentially the same as
that published in the 1998 NPRM,
FMCSA believes the context in which
the proposal is presented will make the
potential impact of the rulemaking
clearer.

Though the proposed rule would not
explicitly prohibit motor vehicles from
using certain grade crossings, it might
have that effect where the clear storage
distance between the train tracks and
the next traffic control device is less
than the length of the vehicle. To
proceed through such a grade crossing,
a motor vehicle driver would either
have to ignore the traffic control device
or comply with the traffic control device
but violate the proposed rule by driving
onto the grade crossing without having
sufficient space to drive completely
through the crossing without stopping.

Section 177.804

To ensure that the statutory language
of section 112 applies to both interstate
and intrastate motor carriers, PHMSA
would revise 49 CFR 177.804. PHMSA
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proposes to add a new paragraph (b) to
require drivers of commercial motor
vehicles transporting a quantity of
hazardous materials requiring
placarding under Part 172 of the 49 CFR
or any quantity of a material listed as a
select agent or toxin in 42 CFR Part 73
to comply with the FMCSA safe
clearance requirements for highway-rail
crossings. As such, motor carriers and
drivers who engage in the transportation
of covered materials must comply with
the safe clearance requirements in
§392.12 of the FMCSRs.

Additional Assistance

FMCSA and PHMSA acknowledge
OOIDA'’s concerns that this rulemaking
could result in CMV drivers
encountering situations in which
compliance with the proposed rule
might be difficult to achieve. Therefore,
the two Agencies will work with State
enforcement agencies, the motor carrier
and railroad industries, and safety
advocacy groups to provide information
to assist carriers in identifying options
for traveling safely through problematic
grade crossings, including developing
educational and technical assistance
and frequently asked questions. FMCSA
and PHMSA will also consider issuing

regulatory guidance in response to
inquiries to provide additional
assistance to the motor carrier industry
and State enforcement personnel in
implementing the rule.

IV. Scope of the Safety Problem

Generally, the grade crossings where
the physical storage distance is less than
100 feet would present the greatest
challenge to motor vehicle drivers. A
typical 3-axle “day cab” (a tractor
without a sleeper berth) with a 2-axle,
53-foot semitrailer is 65 feet long. A
typical 3-axle truck tractor (with a
sleeper berth) pulling a 2-axle, 53-foot
semitrailer would be about 65 to 72 feet
long. Typical cars on American
highways range from 13 to 18 feet 3 in
length. With one short car and one long
car ahead of it in a queue at a grade
crossing with 100 feet of storage space,
a 65-foot truck might find it impossible
to clear the railroad track.

Number of Grade Crossings

The number of such grade crossings
was determined by analyzing several
FRA and geographic mapping databases.
Table I summarizes the findings on
grade crossings in the continental
United States where the clear storage

space is limited. FMCSA and PHMSA
estimate that the total number of public,
at-grade, open highway-rail grade
crossings of all types is 145,702. Of
these, 84,835 grade crossings have an
estimated available clear storage
distance of more than 1,500 feet.

There are about 60,867 grade
crossings where the estimated available
clear storage distance is 1,500 feet or
less. FMCSA and PHMSA estimate that
approximately 19,824 of these grade
crossings have a clear storage distance
of less than 100 feet. FMCSA and
PHMSA estimate there are 41,043 grade
crossings (60,867 minus 19,824 equals
41,043) where the estimated available
storage distance is greater than 100 feet
but 1,500 feet or less. In addition, there
are 1,384 other grade crossings
estimated to have a relatively higher risk
of storage-distance issues due to a
combination of factors such as the
volume of motor vehicle and CMV
traffic, the number of train movements,
and the number of lanes of roadway.
Therefore, the total number of grade
crossings of primary interest for this
proposed rule is 21,208 (19,824 plus
1,384 equals 21,208), representing
approximately 14.5 percent of grade
crossings in the United States.

TABLE |—GRADE CROSSINGS IN THE CONTINENTAL U.S.

I . . Number of grade
Distance to nearest intersection crossing?s

F I G =To Lol @] (01T o TSRS 145,702
[T C=T= L= I g F= L T 010 (= Y SO 84,835
Less Than or EQUal TO 1,500 fEET ...ttt ettt ettt e e e e e e e ae e e e s s be e e e sbe e e sasbe e e eanbeeeaaneeeeanneeeesneaaanes 60,867
[T T I =TT 00 =Y SO USSPR 19,824
O[T 00 (=T U PRUPR T 26,959
L0 T T 0100 =Y = OSSP 8,843
T,00171,500 FEEL ..nuviiiiiie ettt e et e e ettt e e ettt e e e etee e e e beeeeaabeeeeatbeeeahteeeaaeeeaaheeaeaasteeeateteaaaeeeaabeeeeabeeeeanreeeaanreeeaneeeaanres 5,241

Number of Grade Crossing Crashes

FMCSA and PHMSA used FRA’s
Railroad Accident/Incident Reporting
System, Highway-Rail Grade Crossing

Accident/Incident File to analyze the
extent to which storage distance has
historically been recorded as a factor in
grade crossing crashes. FMCSA and

PHMSA analyzed crashes involving
CMVs during the period 1998 through
2005. Table II summarizes the estimated
number of grade crossing crashes.

TABLE [I—CRASHES AT GRADE CROSSINGS WITH LIMITED STORAGE SPACE 1998 TO 2005

Definition

Number of crashes
(1998 to 2005)

All Crashes at All Highway-Rail Grade Crossings Involving All Types of Vehicles
All Crashes at Any One of the 21,208 FMCSA-Identified Grade Crossings of Interest to the Proposal’s Regulatory Im-
PACE ASSESSIMIENT— ...ttt ittt ettt e e b ettt e sa e e et e e eh e e e bt e sae e et e e e ab e e e be e e a st e nae e et e e e as e e b e e et e e bt e e bt e be e e bt nareetee e
—With a Train Striking a Truck or Bus—
—Stopped or Trapped on the Crossing— ...
—Definitely or Probably Storage Related

3FMCSA and PHMSA reviewed various auto
manufacturers’ Web sites for the specific length

measurements for small sports cars and large luxury

executive sedans to arrive at the 13 to 18 feet range.

26,027

4,168
890
289

.......................................... 32
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TABLE II—CRASHES AT GRADE CROSSINGS WITH LIMITED STORAGE SPACE 1998 TO 2005—Continued

Definition

Number of crashes
(1998 to 2005)

—Possibly Storage Related *

122

*In order to ensure adequate consideration of the potential that the crash was storage related, this number was developed using the same
proportion as those with sufficient narrative information, i.e., assuming 42.1 percent of crashes with indeterminate narratives are classified as
storage-distance related. (See Regulatory Impact Assessment in dockets PHMSA-2010-0319 (HM-255) or FMCSA-2006—-25660 for further

information.)

V. Costs and Benefits of Rule
Implementation

Data are not available to estimate with
any degree of certainty the costs and
benefits of implementing this rule.
However, the Agencies are required by
statute to implement a rule prohibiting
drivers from going across grade
crossings unless there is sufficient space
to clear the crossings completely
without stopping. States with existing
statutes or regulations similar to the
proposed Federal rule have somewhat
lower crash rates at grade crossings
identified as having significant risk of
storage-related issues. While factors
other than the States’ storage-space rules
may be responsible for some of the
differences in crash rates, the Agencies
believe the differential is large enough
to suggest that such rules have safety
benefits. The States’ voluntary adoption
of storage-space rules also suggests that
the costs of implementing the
requirements have not proven to be an
issue with the States or with the motor
carrier industry. Based on the safety
impacts seen in the States that have
adopted requirements similar to those
considered in this rulemaking, FMCSA
and PHMSA believe the rule would
provide a cost-beneficial enhancement
to safety.

As mentioned above in the Legal
Basis section of the preamble, CMVs
have a minimum weight threshold of
10,001 pounds. However, the “motor
vehicles” to which the proposed rule
would apply have no such threshold;
any motor vehicle, no matter how small,
used by a “motor carrier” or “motor
private carrier” in interstate commerce
in furtherance of a commercial
enterprise would be subject to the
proposed rule. Yet these lighter
vehicles—mainly pickup trucks and
work vans—are unlikely to be affected
by this proposal because virtually every
grade crossing has enough storage space
to accommodate one of them; and they
are simply too short and maneuverable
to be trapped on grade crossings with
storage space for several vehicles. Even
if traffic suddenly bunched up, leaving
one of these vehicles stopped on the
tracks, it could drive onto the shoulder
or otherwise maneuver out of harm’s

way. Because FMCSA has concluded
that the proposed rule would impose no
costs on vehicles too small to qualify as
CMVs, they are ignored in the following
analysis of costs and benefits.

Also mentioned in the Legal Basis
section of this NPRM is that PHMSA'’s
authority includes intrastate carriers.
PHMSA estimated the number of
carriers that may be affected by
assessing hazmat registration data from
the 2010-2011 registration year. The
data is collected on DOT form F 5800.2
in accordance with § 107.608(a) of the
49 CFR. Generally, the registration
requirements apply to any person who
offers for transportation or transports a
quantity of hazardous materials
requiring placarding under Part 172 of
the 49 CFR. Additional data collected
on form F 5800.2 verify that the person
is indeed a carrier, the mode of
transportation used, and the US DOT
Number. Based on PHMSA'’s analysis of
form F 5800.2—18,841 persons have
registered as motor carriers of hazardous
materials. Of those 18,841 persons
17,599 included a US DOT Number.
Therefore, based on PHMSA’s
registration data, the difference between
persons registered as motor carriers and
persons that have obtained a US DOT
Number is 1,242 (18,841 — 17,599 =
1,242). PHMSA considers these persons
to be intrastate motor carriers. PHMSA
compared these numbers with the
FMCSA Motor Carrier Management
Information System (MCMIS). Based on
MCMIS data, PHMSA verified that the
1,242 carriers identified through
registration data have not been issued a
US DOT Number by FMCSA.

To ensure that all intrastate carriers
are identified, PHMSA multiplied the
number of intrastate carriers identified
through registration data by a 20%
underreporting factor. As a result, the
total population of intrastate carriers
affected by this rulemaking is 1,490
intrastate motor carriers (1,242 x 1.20 =
1,490). For the purposes of this NPRM
the cost and benefit impact is applied to
each intrastate and interstate motor
carrier equally. In the cost and benefit
discussions that follow the Agencies
consider the costs and benefits
applicable to the total population of

intrastate and interstate carriers affected
by this proposed rule. The Agencies
consider that, because the proposed rule
does not mandate specific changes in
carrier operations, driver training, or
grade crossing infrastructure
enhancements, its cost impacts should
not be significant. Because a substantial
number of States already have in place
storage-space rules, motor vehicle
drivers operating in or through those
States should have the experience and
knowledge needed to ensure
compliance. FMCSA and PHMSA do
not believe the rule is so complex that
it would require special training of
drivers operating in the other States.
The Agencies request public comment
on this issue.

For motor vehicles, the storage-
distance related annual crash rate per
1,000 grade crossings is 0.72.4 FMCSA
and PHMSA found that the difference in
this rate between States that have laws/
regulations similar to the proposed
Federal rule and those that do not is
0.285 crashes per 1,000 grade crossings
per year. Thus, FMCSA and PHMSA
would expect 2.62 fewer crashes per
year, if all States adopted the proposed
Federal rule,® and 0.2 fewer train
derailments.®

The total annual savings from crashes
avoided (in 2009 dollars) is estimated to
be approximately $975,000. This
consists of $381,000 in reduced
fatalities, $159,000 in reduced injuries,
$1,600 in reduced hazardous material
spills, $31,000 in reduced highway
property damage, and $402,000 in
reduced costs for train derailments.
Total implementation costs per year are
estimated to be $279,000. Thus, the
expected annual savings from
implementation of this proposed rule
would be about $696,000.

Table III displays the 10-year average
annual and discounted net costs and

4122 crashes/8 years/21,208 grade crossings with
limited storage space x 1,000 = 0.72.

50.000285 fewer incidents per grade crossing x
9,204 storage space impa